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that the intention was to appro-inferredIt becannotillegal.
fornot the con-requiredto install a lighting plantmoneypriate

district, and theof scholars of thetheaccommodationvenient
to show that such was thetheoffered by plaintiffsevidenceparol

Railroad,excluded. v.was Sawyerthe vote properlyofpurpose
135, 153.62 N. H.

of the district had beenfact the schoolsof the thatIn view
thatin and thethe districtbnildingfor academyheld many years

it, in underin article theinterest the warrantahad beneficial
was sufficiently specific.vote waswhich the passed

Bill dismissed.

All concurred.

)Grafton,
2,May (1905.

v. Manchester.Gibbs

policebywrongfully com-police been dismissed a board ofA officer haswho
city legislative authority main-for a under cannotestablishedmissioners

employ-municipality ofagainst of a contractan the for breachtain action
ment.

city, pub-agentspolice are not of the butcommissioners of ManchesterThe
officers, municipalitylic, governmental no control andhasover thewhom

responsible.conduct it is notfor whose
effect, paidcity provides, policemenin that shall be fora ordinanceWhere

actually rendered, wrongfullyof the has beena member force whoservices
dismissed, salary periodduringhis the dismis-and seeks to recover ofwho

readysal, period willingrequired during heis to that that andshow was
office,perform aof his and that he has been reinstated asto the duties

member of the force.
anypolice neglects after histo take action for reinstatementIf a officer

force, policeattempt performwrongful makes no todismissal from the
services, permanentduty, pay ano for his and establishes resi-demands

elsewhere, only to from his con-the reasonable conclusion be drawndence
salary.claim forhas and allduct is that ho abandoned the office waived

22,1901.Assumpsit, Writ datedfor of contract. Aprilbreach
Transferred from tbefor tlieTrial and verdict plaintiff.by jury

Pike,term, 1904, J.court byof theNovember superior
1894, a officer for theIn was citypolicetbe plaintiff appointed

commissioners, under tbe provisionsof Manchester tbeby police
1896,202, 28, he was removedof Laws 1893. Januarychapter
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commissioners,from office the withoutby charges being preferred
him and without a an order contained in andbyagainst hearing,

made aa of an order entered in anotherpart proceeding against
officer. When he for on the ofreported duty evening January
28, ofhe was notified removal and tohis went his home. On the

time, heor about that went today, the stationfollowing police
rules,and delivered his book of and otherup police badge, diary,

of in histhe city This was done at theproperty possession.
,the of andof chief withoutrequest police Later he madeprotest.

a new for force,the andapplication appointment upon police
times,he saw the atcommissioners different never'healthough

a formalasked them for the of his dis-upon questionhearing
or to' them he-that tocharge, was entitled one. Hesuggested

never for the heafter was notified of his re-reported duty night
moval, did he claim be a membernor to of the or toforce attempt
do work a Aas officer. few after his removal hepolice days

Suneook,a on the force ofsought but unsuc-position police was
cessful. For a he inshort time worked in Man-the needle works

1,chester. From he worked outside the for aJuly state period
Franklin,of three months. He went tothen New Hampshire,

where in 1,he was different untilengaged employments January
1899, Bristol,inwhen he moved a farm where he now re-upon
sides. the time of his toFrom removal the of this actionbringing
he never said to one thatany the heanything representing city
intended to make claim it. Soon after hisany removalagainst
another towas succeed himappointed the force.person upon police

inOther facts theappear opinion.

Ghase, Mitchell,Ira Branch,A. Batchellor and Branch for£
the plaintiff.

Burnham, Brown, Warren,A. andGeorge Jones forWagner ¿j-
the defendants.

Bingham, inJ. The trial the courtsuperior proceeded upon
the that the and aground plaintiff’s asappointment qualification

himofficerconstituted a contract between and the ofpolice city
“Manchester, to continue behavior whileandduring good compe-

office,”to oftent the duties the or until he was removeddischarge
“the commissioners for andand causeby police sufficientgood

after a due The form of action was to re-hearing.” assumpsit
contract,a ofcover for breach the and thedamages supposed

breach relied was the dismissal of the the com-upon plaintiff by
force,from without amissioners the ofpolice presentation charges,

notice, aand The areturned verdict for thehearing. jury plain-
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andcourt, to it asidesettiff, subject exception,and the superior
that, a matterthe asfor the city, grounda upondirected verdict

unauthorized and actslaw, for the wrongfulit not liableof was
in of the plain-the removalof commissioners allegedthe police

tiff from force.the police
concede, and such is undoubtedlynowThe counselplaintiff’s

Towne,Portsmouth, 18;N. Stone59 H. v. 67(Mardenlaw v.the
492; Levant,Nashua, N.69 H. v.113; v. WhiteN. H. Saunders

347; v. Mel­568; 18 FarnsworthGraySikes v.78 Me. Hatfield,
191;45268; Has­rose, 122 v. Conn.Mass. Farrell Bridgeport,

255; 102York, Y. Fitzsimmons v. Brooklyn,v. 81 N.well New
131;536; 116 S. 1 Dill. Mun.Y. v. Police U.N. Fiske Jury,

229, for breach of contract cannotss. that the actionCorp., 230),
Tire is that there was no contractbe maintained. reason express

and none could be ex-the and the city, impliedbetween plaintiff
however,contend,for rendered. thatactuallyservices Theycept

ain of his duties as waspoliceman pub-the theplaintiff discharge
in himofficer; the action of the commissioners removinglic that

void;unlawful that his removal unlaw-from office was and being
ful, de and to alljurebo an officer entitled thehe continued to

office; theof that all facts whatemoluments the showing salary
its inthe and essential towas attached to office recovery appear

case; for atthat he should have his thejudgment salarythe and
28,$2.25 ofof a from the date his dischargerate day (January

22,of this action the1901),to the commencement (April1896)
had hewould rendered servicesame as he be entitled actually

had toand his suit been broughtthis period originallyduring
aand for for contract.the not breach ofrecover salary damages

the act of 1893 the commissioners are notUnder (c. 202),
will,at but for and suffi-authorized to remove officers goodpolice

not whatand after The act does statecient cause due hearing.
removal,and to acauses shall be as sufficientregarded good justify

cause,it is that it some substantial suchbut evident contemplates
office,in rulesor infraction of theas corruption inefficiency gov-

force, crime,anof orthe the commission infamouserning police
forof a and sentence tothe conviction misdemeanor imprisonment

224. The fora term. Andrews v. 77 Me. removalKing, being
thebycause and after due the authorizedhearing, proceedings

character;of and as the mode ofstatute are anecessarily judicial
act,in the ofis not the substantial principlesprocedure specified

law, inandthe common enforced affectingrecognized proceedings
v. Mur­are to be observed. Andrews King,private rights, supra;

244;dock, ; 12 Pick.7 Pick. 308­ Murdock v.Ap’t, Academy,
1 Dill. s. 253.Mun. Corp.,

law,to the of the common the accusedprinciplesAccording
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would haveentitled to thebe intended to becharges brought
him stated and with substantialagainst specifically certainty,

not with the technical inthough necessarily indict-nicety required
andments. Andrews v. cases citedKing, He would alsosupra.

be entitled to noticereasonable of the stated andcharges thus of
the andtime of and shouldplace be tohearing, allowed cross-

the himexamine witnesses andproduced to offer testi-against
behalf,in his own within rules ofthe After themony evidence.

sentence,and before the commissioners should decidehearing upon
fact,the or of thetruth as matters of forfalsity suchcharges upon

based;their isdecision sentence and to with the statutecomply
1893, 202, true,e. thes. found to be andcharge upon(Laws 4),

based,which the order of removal is inshould be thestated order.
Such to have theseems been course the com-generally pursued by

officers;in formissioners the removal inof butproceedings this
theyinstance dismissed thesummarily withoutplaintiff specific

him, and without notice ancharges being preferred against and
to be heardopportunity upon charges.

held,In it beensome cases has where the board havegoverning
acted the conferred themsummarily, powers upon being judicial,
that their course of conduct could be anot assupported judicial

and incould be ainto suit to recoverproceeding inquired brought
the of the (Murdockofficer thus dismissed v.salary summarily

; others,12 Pick. while in if theAcademy, board the244)­ making
order of removal had of the the viewjurisdiction subject-matter,
has thebeen entertained that couldremoval not beproceedings

ininto a for theinquired suit but be set inmust first asidesalary,
a direct instituted for that Shannon v. Ports­proceeding purpose.
mouth, 183;N. Berlin, 168;54 H. Grand Trunk v. 68 N. H.Ry.

Police,Ham 142v. Board 90.Mass. But it does not seemof
to decide ifthis for we that itnecessary question; assume was not

within the of the commissioners to re­legal powers summarily
move ofthe we are the that inplaintiff, he cannot thisopinion
action recover his from thesalary city.

“5, 202, 1893,In itsection Laws is that thechapter provided
... allof themembers of force shall becompensation police

fixed time to thefrom time councils.” Whether theby city city
councils have acted under this and ofstatute fixed the salary

inofficers does not the case. If anpolice appear such ordinance
ifenacted,nothas been or one has and not atbeen we are liberty

to of it ittake notice because a factmust be asjudicial proved
450,­ 455,40 thenSoragan,v. Vt. ed. it fol­(State note),—­Ann.

lows, concerned,farso as this action is that cannotthe plaintiff
recover, for there would be no attached to the office as asalary

suchmatter of fact. But as an ordinance to haveseems been
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asthe consideredto have caseenacted, it be beneficialand may
to do so.weit had proved, proceedbeenthough

“is that theitof Manchester providedordinancesIn the city
atof the shall beofficers cityand regular policeof watchmenpay

whilecents perand twenty-five daydollarsrate of twothe ” Ord., ed.monthlyand payable (Manchesteremployed,actually
receive,that he was to6, the testified1892, e. s. and plaintiff15),

hecents whenofficer, per daydollars and twenty-fivean twoas
ordinance, in the of theconsidered lightwhenTheworked.

the actual rendi-towould seem contemplatetestimony,plaintiff’s
But it bean officer to Ms salary. mayto entitleof servicestion

and to thethat, performwas ready willingas the plaintiffsaid
fromand was prevented performingof his office wrongfullyduties

commissioners, ordinance should be con-liberallythethethem by
asbe considered asstrued, favorablyhe should thoughand that

This would bethe argumentrendered services.he had actually
the of the for towere city;if the commissioners agentsof weight

itsthe to avail itself of owncitybe to allowhold otherwise would
commissioners, however, ofare not the theThe agentswrong.

whom theofficers over cityare governmentalTheycity. public
itcontrol, is notand for conduct responsible.no whosehas

the ordinance therefore requiredwithA reasonable compliance
further, he wasand show not that readyto onlythe goplaintiff

of Ms office' theto the duties during periodand willing perform
removal, had taken to aboutof but that he seasonably steps bring

and had been reinstated. This would behis reinstatement giving
to the itsa construction as favorable asplaintiffthe ordinance

forof reinstate-terms warrant. But instead seasonably applying
ment, the ora formal demand commissionersby byeither upon

the waited some five yearslegal proceedings, plaintiffappropriate
to his rein­and three months without any steps lookingtaking

a forand without even demand upon citystatement themaking
491;Boston, Streeter v.his v. 150 Mass. Wor­salary. Phillips

29; Commissioners,cester, v. 60 Atl. 47.Mass. Glori177 Rep.­
It said if wasfurther be that themay wrongfullyplaintiff

within to beremoved it was his reinstated by proper pro-power
; and it the that on or aboutas from evidenceceedings appears

histhe his dismissal he of officesurrendered badgeday following
and other of the demand and without protest,property city upon

reinstatement, that hethat he failed to take action for hisany
heno to of that didmade actperform any duty,attempt police

he of a of the force ornot assert that was member policeright
commissioners,claim the to be on as such theput duty byright

1, 1896, from theand that about he removedJuly permanently
it,of his fromand at no time has demandedcity payment salary
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reasonable conclusion bethe to drawnonly is that he abandoned
his office and waived all claim the for hisagainst city salary.

Boston,v. 493.supra,Phillips
the inissues tried the court were whetherAgain, only superior

the had with the terms of theplaintiff complied con-supposed
tract, and whether the inassumed theagents removing plaintiff

office didfrom so withoutsummarily, and with-preferring charges
him a due If in a suitout for thegiving hearing. salary any

orissue issues could be raised which were not determined in the
contract,for of thesuit breach verdict directed for the defendants

ashould not set aside and verdictbe ordered for the forplaintiff
Ithis is clear that such issues in asalary. be raised suitmight

for the In some it is asalary. held that dejurisdictions jure
officer who has been restored to his office cannot recover his

from the if his removal anothercity, hassalary during person
office, who,his title,been to under colorappointed of hasacting

the duties of the office and into whom theperformed city, acting
faith, Parks,has Dolliverthe v. 136 Mass.good paid salary.

499; Granville, 386;Phelon v. 140 Mass. v.Coughlin McElroy,
397; 185;v.74 80 N. Y.Conn. Nichols v.McVeany Mayor,

Zeiser,MacLean, 526; 114;N. Y. N.101 Kessel v. 102 Y. State
44;Carr, 181;v. 129 Ind. 87v. Wis. v.Warden County, Dorsey

21; Portland,28 Cal. v. 14 Or. 243.Selby In itSmyth, others
is held that the de officer cannot of the itjure recover wherecity

officer,tohas the the without fromnotice thepaid salary defacto
de of claimjure officer his to the office and his to theright salary.

Portland, case,Andrews 79 Inv. Me. 484. view ofany the the
be,order must

overruled.Pkcception

All concurred.


