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Maine Railroad.Yeaton, Adm’x, v. &Boston

upon grade crossingnegligently a inhighway drovefact a travelerThe that
precludeapproaching as matter of a recov-train does not a lawfront anof

collision,ery injuries resulting him the evidenceto from the when war-for
speedemployeesfinding could have slackened therants that the railroada

they know,theyif hadand the accident acted whenof the avertedtrain
attemptknown,reasonably ought toof traveler’s cross.have theor to

death, frightcausing sufferingmentalnegligently the oran forIn action
physical injurypreceded and is tohis attributabledecedent whichof the

may properly in the ofbe considered assessmentthe faultdefendant’s
damages.

intestate,Case, tbefor plaintiff’srunning uponnegligently
Yeaton, in Portsmouth. Trialat a by juryRobert crossinggrade

term,from tbefor tbe Transferred Octoberand verdict plaintiff.
Peaslee,1904, J.tbe courtof superior by

Yeaton drove toward tbeTbe tended to show thatevidence
ato whether train waswithout care ascertaincrossing exercising

of track. At thatuntil be was feet thewithin thirtyapproaching
hour,at rate of four miles an and tbehe was thetravelingpoint

hour,train, an was 800a of miles someat fortyrunning speed
farther one of tracksThe train the twofeet distant. occupied
aWhen short distance from thewhich crossed tbe highway.

track,turn down thetbe horse to but Yeatonattemptedcrossing,
thehim about and him The trainreined upon crossing.urged

in-in which and killed himstruck the Yeaton was ridingwagon
theThe saw Yeaton from a time when train wasfiremanstantly.

until of thethe the moment collision.some 800 feet from crossing
the ofThere to show that the trainwas evidence speedtending

could have been slackened and the collision averted theby appli-
cation of the brakes at the time Yeaton to crossattemptedwhen
the was a of as to thetrack. There conflict whentestimony
brakes were applied.

in defendants toThe of the submittedonly ground negligence
whether, and tothe was after Yeaton saw the trainjury began

horse, allfailed available means tohis their servants to useurge
athe train. were that the trainmen hadThe instructedstop jury

toto Yeaton would not cross the trackthatright attemptpresume
train,in until that he sawfront of the it became the trainobvious

forward;and his inhorse that Yeaton’s carelessness ap-urged
the for the thetrack failure ofanyproaching prevented recovery

and to time tofireman exercise care to the theyengineer up ought
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cross;he wouldhave known to and thatattempt the plaintiff
a mancould not recover unless of in the sameordinary prudence

cross,havesituation would to and in cross-attempted proceeded
as Yeaton did.ing,

The defendants to the' denial of their for aexcepted motions
favor,nonsuit and direction of a inverdict their to an instruction

thethat consider the mental of thejury might deceasedsuffering
in the claim theto of indamages, counselassessing plaintiff’s argu-
ment that was entitledshe to recover for mentalthe ofanguish
the deceased as he deathsaw and to theapproaching, following

“instatement counsel When the firemanby argument: saw Yea-
and 800 feetton was some from the he to havecrossing, ought

so,warned He didthe not do and Ifrom that factengineer. argue
he notified thethat never also to theengineer.” They excepted

refusal of the court to thegive instruction:following requested
deceased,“The in into cross advance ofattempting the approach-

train when he knew the train was wasing ofcoming, guilty negli-
and no can be had in this action.”gence, recovery

Samuel Ernestand L. theEmeryW'• forQ-uptill, plaintiff.

Frinh, Marvin Batchelder Johnand W. for defend-theKelley,
ants.

Parsons, C. J. taken inThe ofonly position the ex­support
to a verdict,to the refusal order a nonsuit or or to in­ceptions

the ofas is thatquestion liability,struct Yeaton’srequested upon
into cross the track ofadvance the trainattempt approaching

must a inwhichwas this suit. Inprevent recoverynegligence
Railroad, 441,in v. 70 N. H.the discussion it was saidGahagan

“ The of the track didplaintiff’s negligent occupation450):(j>.
him,the defendants to run andnot authorize if careupon injure by

knew,it. . . . Ifcould have avoided the orthey engineer
known, that theto have wouldought plaintiff’s negligence place

it,the when the tram reachedhim wasupon crossing the engineer
ifto the collision asbound avoid he saw the actu­equally plaintiff

track.” These views were as theon the basis of theally adopted
61, 62,in Little N. H.decisions v. Railroad 72 and Parkinson v.

28,H.N. 32.71Railway,
of in theThe sole defendants which thenegligenceground upon

was to the was whether thejurycase submitted defendants’ servants
train,in of the the deceased’s to the rail-observing proximitycharge

collision,road, did to have to theall done afterthey preventought
have known of his toknew or to cross thethey ought attempt

inIf of the oftrack. men the defend-ordinary prudence position
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that Yeaton’s act wouldknown placewould haveants’ servants
reach itthe train would unlessat the timethehim crossingupon

train,of the and could andtheto check speeddid somethingthey
collision, actthe failure of the trainmen totheavoidedwould have

of thethe cause injury. Uponwas legalwith ordinary prudence
defendants, Yea-­thecharged againstof negligencethe only ground

circumstances,thecross underin toton’s conduct attempting
otherwise, The defendantswas immaterial.orwhether prudent

if thein evenhim for his mistake judgment,killno tohad right
The de­man would have avoided.that awas one prudenterror

liable, was orwhether the injury wilfullyarefendants equally
318,Railroad, N. H. 320.v. 66Felchinflicted.negligently

have slackened thethe trainmen couldthatThere was evidence
prevented if hadthe collision theyto havetrain so asof thespeed

known, of Yeaton’s at-knew, to haveorwhen they oughtacted
havecould or toit. Whether they oughtto cross beforetempt

notso, The defendants were bythe injureddone was for jury.
care inof theof the plaintiff’s attemptingthe submission question

track, no evidence which itif wereto the even there uponcross
would have madea man of ordinary•couldbe found that prudence

find a fact not mate-the toThe jurythe ruling requiredattempt.
case, to a The defend-entitle her verdict.rial the toto plaintiff’s

thethe additional burden placed uponants cannot ofcomplain
the defendants hadIf the charged againstplaintiff. negligence

or to maintain afailure to the signals, flagman,been warninggive
in tofault, of Yeaton’s careor other the attemptingprior question

material; not, it is useless tobut as it iscross would have been
the act couldwhich beconsider whether there was evidence upon
and care onare duefound When both present,careful. parties

the theeither at the time would have prevented injury,the ofpart
created is immate-in situation wasmanner which the dangerous

rial, which the de-requisiteas one of the circumstances byexcept
A who care cannotbyof care is to be determined. plaintiffgree

canhas created recoverfrom the his own negligenceescape danger
ifeven histheof one who care could have injury,by prevented

ownarises from his prior negligence.to himselfinability protect
and, 159,Railroad, It62 N. H. 164.Steel Co. v.Nashua Iron

a man could do afterdid allcould be found that Yeaton prudent
himself after suchhe todecided to cross. His inability protect

that it was safe or bestmistakendecision arises from his judgment
orthere no evidencefor him make the for is sugges­to attempt,

If his mistaken judg­tion that he intended to commit suicide.
or the evidenceobservement was due to failure to carefully weigh

such conclusionand wasthe situationby negligence,presented
ifas he had beenhim himselfrendered unable to preciselyprotect
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otherunable from reason to exercise theany of ajudgment pru­
defendants,man. The situation,dent the wereknowing required

to exercise such care as in situation,men theirprudent with
had,the would exercise.knowledge they Railroad,v.Edgerly 67

312; 607;N. H. v. N.Wheeler 70 H.Railway, Batchelder v. Rail­
road, 528,N.72 H. 530. If their exercise of such care would

thehave their failure to soprevented injury, act is its sole legal
cause.

“Whether the the andmentalexpression, physical sufferedpain
inhim of theconsequence as one ofby theinjury,” elements

infor consideration the in anproper assessing actiondamages
from S.,where death results the 191,.of e.injury complained (P.
tos. refers mentalmerely from thepain resulting physical12), injury
The ofis not items mentioned areimportant. damage not exclu-

additional,sive, but and are to be considered “in connection with
elements allowed law.” Itother is notby contended that mental

a when caused apain preceding physical injury, actby wrongful
which inor results such is not anneglect physical elementinjury,
allowed law. Theof section is aby redraft of thedamage provi-

1, 71,found in 1887,sion as to section Lawsdamages chapter with-
S., iii,out intent to the Comm’rs’ P.change meaning. Rep. pp.”“the615. When commissioners used the word ininjury place”“ statute,act or found inof the earlier ifwrongful neglect they

identical,did not understand the terms were the addition of the
clause establishes that no inquotedgeneral waschange meaning

or made. Theintended deceased his ownby carelessness found-
in a track;himself near thedangerous position either prudently

he inor to cross front ofcarelessly the train.attempted He can-
acts,for due to his ownnot recover whetherfright careless or pru-

can be haddent. forRecovery only from theinjury resulting
the defendants—thecharged against failure to slackennegligence

the train. Ifthe of such caused himspeed negligence any fright
or mental the suchsuffering mental was-preceding injury, pain

considered on the of Itquestion to beproperly damages. appears
that there wasconceded evidence of mental thepain preceding

If the instructions as to the facts didapplied not confineinjury.
the attention of the to mentaljury to the de-suffering chargeable

fault,fendants’ have beenthey more definite inmight properly this
If the instructions were not as definite asrespect. they might

been, there was no to makehave them more definite.request The
that there could be noobjection for mentalgeneral recovery pain

the cannot be sustained.physical injury This conclu-preceding
of the thesion to of counseldisposes exception argument upon

this point.
inThe reliedonly the defendants’"remaining exception upon
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counsel,made in that whenis to the statement argument bybrief
fromYeaton, and was 800 feet thesome crossing,fireman sawthe

so,didhe not do andthe thatto warned engineer;havehe ought
never notifiedfact that the fireman thefrom thatthe argument

not evidence.did misstate the ThereThis suggestionengineer.
at least thatfireman saw Yeaton distanceevidence that thewas

he to done under the cir-What havethe oughtfrom crossing.
theof fact to found as tobywas an inference be jury,cumstances

his view as totheir attention theuponcounsel couldwhich urge
fireman inmade. The conduct of the onewhich should befinding
tohave had some show whatmay tendencyof the transactionpart

Whether inference shouldin another theit was part. suggested
drawn was for thebe jury.

andhave not been are under-arguedOther exceptions reported
to do not toTheystood be waived. any questionappear present

consideration.which requires

overruled.Exceptions

All concurred.
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v.Newell Clark a.&

promissory payableisthat a note on demand withThe fact interest annually,
“agreementan that the sureties becontains are to liableand without notice

any liability principal,”long of theas there is notas does indicate an inten-
part to agenton the of the sureties constitute the maker antion for the

obligation ; againstpurpose renewingof their and an action them is barred
by brought yearsifstatute of limitations more thanthe six after daythe

the note made.on waswhich
unpaid interest,suggestion byofas to the collectionA made a surety on an

thereof, promiseisnote to the holder neither aoverdue new which avoids
limitations,thebar of statute of northe evidence from which promisesuch

be found.can

Assumpsit, a note. Writupon promissory dated 25,July
term, 1905,Transferred from the1904. January of the superior

Wallace, J., anC. ofby upon agreedcourt statement facts.
defendants sureties on a $1,000The are note for given by
F. to the datedPiper plaintiff, 18,Charles December 1897, and
“ demand,on with interest Inpayable annually.” addition to the

notes,inusual such “the suretiesprovisions toagree be liable
notice as as there is oflong anywithout theliability principal.”

19vol. lxxiii.


