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counsel,made in that whenis to the statement argument bybrief
fromYeaton, and was 800 feet thesome crossing,fireman sawthe

so,didhe not do andthe thatto warned engineer;havehe ought
never notifiedfact that the fireman thefrom thatthe argument

not evidence.did misstate the ThereThis suggestionengineer.
at least thatfireman saw Yeaton distanceevidence that thewas

he to done under the cir-What havethe oughtfrom crossing.
theof fact to found as tobywas an inference be jury,cumstances

his view as totheir attention theuponcounsel couldwhich urge
fireman inmade. The conduct of the onewhich should befinding
tohave had some show whatmay tendencyof the transactionpart

Whether inference shouldin another theit was part. suggested
drawn was for thebe jury.

andhave not been are under-arguedOther exceptions reported
to do not toTheystood be waived. any questionappear present

consideration.which requires

overruled.Exceptions

All concurred.

)Rockingham,
(6, 1905.June

v.Newell Clark a.&

promissory payableisthat a note on demand withThe fact interest annually,
“agreementan that the sureties becontains are to liableand without notice

any liability principal,”long of theas there is notas does indicate an inten-
part to agenton the of the sureties constitute the maker antion for the

obligation ; againstpurpose renewingof their and an action them is barred
by brought yearsifstatute of limitations more thanthe six after daythe

the note made.on waswhich
unpaid interest,suggestion byofas to the collectionA made a surety on an

thereof, promiseisnote to the holder neither aoverdue new which avoids
limitations,thebar of statute of northe evidence from which promisesuch

be found.can

Assumpsit, a note. Writupon promissory dated 25,July
term, 1905,Transferred from the1904. January of the superior

Wallace, J., anC. ofby upon agreedcourt statement facts.
defendants sureties on a $1,000The are note for given by
F. to the datedPiper plaintiff, 18,Charles December 1897, and
“ demand,on with interest Inpayable annually.” addition to the

notes,inusual such “the suretiesprovisions toagree be liable
notice as as there is oflong anywithout theliability principal.”

19vol. lxxiii.
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18,1904, December 1903.1, the interest toPiper paidJanuary
There was nowas promisedied this action brought.He before

note, unless theafter the date of thethe suretieson the ofpart
He wascan be so construed.the Clarkconduct of defendant

old and beforemore than six yearsthe note after it wasshown
“ Theit over said:and afterthe interest was paid, lookinglast

it,overdue; I to Carroll aboutshould speakinterest islast year’s
the andthe son of the maker of noteif Carroll wasI were you.”

at the time.the latter’s businesshad ofcharge

Bartlett, for thePage plaintiff.$

Snow,for the defendants.P.Leslie

areYoung, “with interest not ordi­J. The words annually”
kind for the ofin notes of this purposeused constitutingnarily

note,to renew the but tothe of the sureties pre­maker agentthe
Town­the interest is to berule which computed.the byscribe

300, 313, 315. the fact that46 N. H. So mere thev. Riley,send
demand, with interest has noon annually, tendencynote is payable

to the maker theirthe sureties intended constitutethatto prove
the in init. Neither has clause the note relationto renewagent

such either whenof the sureties any tendency,liabilityto the
in connection with the fact thatwhen taken thealone orstanding

interest if thedemand with annually,on languageisnote payable
As there are no otherits factsordinary meaning.isused given

anthe existence of such can beit is claimed agencyfrom which
to consider whether this action couldfound, will be unnecessaryit

if had makerthe sureties constituted themaintainedbeenhave
thatfor purpose.their agent

sureties,the thein relation to of whenliabilityIf clausethe
construed, a valid on the of thecontains agreement partfairly

limitations,statute of theto the plaintiffnot pleaddefendants
action;in ifof it this for a person mayadvantagetakecannot

the in whichan theonly waysuch personmake agreement,legally
take itis made can ofthe agreement advantagebenefitfor whose

of an or to an actionthe foundation estoppel, bringit astois plead
not from the statement of factsdoes appear agreedItit.upon

inin this suit wasbringing any waydelaythethat plaintiff’s
reliance that so it isher upon agreement,induced byorcaused

whether, if hadshe relied it and hadconsider upontounnecessary
the defendants would or would notsofor doing,no faultinbeen

443,Abbott,42 N. Y.v.the statute. Shapleyto pleadbe estopped
Loan, 308; QuickAm. 548; 15v. Van Wend.Gaylord—-1 Rep.

244;11; son, N.Cecil v. Hender­ 121 C.J. LawCorlies,39 N.v.
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French, 503;38Crane v. Miss. Holman v. 268,­117 Ia.Company,
;—94 Am. 293­ 524;St. v. 132Rep. Bridges Mo. StateStephens,

Cochran, 245;130Loan Co.v. Cal. Andreae v. 98 U. S.Redfield,
225, 239; 411, note;95 Am. St. WoodRep. Lim. (2d ed.),
s. 76.

Since the defendants are not statute,toestopped the itplead
will be to consider when thenecessary couldplaintiff have main-
tained an action them note,this clauseagainst upon of the in
order thisto determine whether or not the statute is a bar to
action; for it ais bar to all actions thatpersonal are not brought
within six from the time the causeyears S.,of action accrued (P.

217,c. s. and her cause of action accrued within this3), rule
when she could first have anmaintained action them onagainst
this clause of the note. The defendants’ was twofold:agreement

to thethey note wheneveragreed pay waspayment demanded of
them, and to be liable as sureties as as there waslong any liability
on the of the maker. Both ofpart these agreements were col-

to,lateral and made to of,secure the theperformance maker’s
to the notepromise whenever hepay so;was asked to is,do that

both of these were collateralagreements that thesecurity maker
the to secure thegave plaintiff ofperformance his original agree-

$1,000ment to her on demand.pay so,Since this is if the maker
to the note himwhen theneglected pay calledplaintiff upon to

it she could at oncepay theproceed against collateral security;
for the for which thatpurpose was furnished was to insure the

of hisperformance So theundertaking. plaintiff would have a
of action the sureties onright against both of these undertakings

whenever the maker inwas default. It follows that the plaintiff
could maintain an action the defendants onagainst either of their

whenever she couldagreements have maintained one on the note
maker;the for an actionagainst himbringing wouldagainst be

a sufficient fixdemand to their on theirliability toagreement pay
the note if he to do so and toneglected be liable as sureties as

as there waslong on theany of theliability part maker. So the
statute is a bar to words,this action. In other the defendants’
contract in to their asrespect liability sureties was made to secure
the of theperformance maker’s to $1,000thepromise pay plaintiff
on demand. So the would have aplaintiff of actionright against
them whenever there could have been a default in the perform-

is,ofance his that whenagreement; she could have maintained
an action him. She couldagainst have maintained such an action
the on which the noteday was made. McMullen v. Rafferty, 89

456,N. Y. 459. So the statute is a action,bar to this whether it
is founded on the defendants’ to the note ifpromise thepay maker

so,to do orneglected theirupon not toagreement theplead statute
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note; will runfor an actionin an action the the statuteon against
it, as one con-a to waive well as otherupon anycontractupon

325; 390;Weeks, 381 Me. Clark v. Met.Swift,Trash v.tract.
436;Dickinson, 432, Wood Lim.v. 147 Mass.Kellogg ed.),(2d

s. 76.
contention,in the if this clauseThere is force thatno plaintiff’s

is not to anin to the of the sureties construed beliabilityrespect
maker as of the sureties for thethe the pur^of agentappointment

note, and toit is addedof the meaningless nothingrenewingpose
not defence thatnote. is the beonly openthe The statute may

of, aon, to maker note. Theto a and not thesurety parties
have itthat themade thisthey may thought bywhen agreement

note,makers of far asto become the sodefendants were agreeing
concerned, and that would them-was not availtheythe plaintiff

ifthemthat would be to as sureties theselves of the defence open
Chick,extended Bank v.Savingstime of werepayment (Rochester

inN. H. terms of varied64 or the the materiallyagreement410),
Pierce, 32 N. H.other v. or securityany respect (Watriss 560),

note or lostheld the as collateral for this given upby plaintiff
43 orher Bank v. N. H.Young,(Citythrough 457),negligence

as withoutto their suretieselse done prejudice rightsanything
Dow,Bank 69and consent. v.Savingstheir Conwayknowledge

“Indeed,228. fact to be withoutN. H. the that liablethey agree
” mind,inthat had such defencesnotice tends' rather to prove they

ofthat with reference to the statutethan werethey contracting
limitations; in theif of tofor knew and assented changethey any

it, ifof be bound butthey by theyterms the wouldagreement
the on theknew of and to makingassentéd paymentsprincipal

note, them,if him to make their liabilityor even requestedthey
increased, that suchwould not pay-be notwithstanding making

so as he was concerned.ments would renew the note far
the him neither amountsWhat Clark said when note was shown

one found.a new is evidence from which could beto norpromise,
387; Mooar, N. H.386, Mooar 69Rossiter v. N. H. v.71Colby,

645;643, 183, 184; 60Brown, 69 H. Gage,N. Holt v.v.Engel
536,N. H. 541.

theJudgmentfor defendants.
All concurred.


