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Carroll,
June 6, 1905.

BerrY ¢ a. v. HurcHINS & @.

If the reservoir right appurtenant to a water privilege is common to several
mills, an owner entitled to a preferential use of the water is bound to exer-
cise the right reasonably, in view of the interests of others who are depend-
ent upon the same source of power.

‘Where two persons own rights in a reservoir for supplying water-power to
mill privileges upon its outlet,—the right of one being to the use of that
portion of water that is above a horizontal plane four feet below the top of
the reservoir dam, and the right of the other being to the use of the portion
of water below that plane,—the rights are to be enjoyed, not by limiting
the drafts of water from the reservoir by reference to the plane, but by
treating the water of the reservoir -as common, and apportioning to each
owner the use of the quantity of water which pertains to his righst.

‘Where a deed of a tract of land with mills thereon conveys the use of a res-
ervoir so far as required for the beneficial enjoyment of the granted prem-
ises, a reserved right to detain or discharge the water for the benefit of
mills on lower rivers cannot be exercised arbitrarily, but is limited by the
reasonable necessities of the mills for whose advantage the reservation was
made.

Biun v Equrry, to determine the orders necessary to secure
the respective rights of the parties in the reservoir formed by the
dam at the outlet of Crooked pond, according to the decisions in
Horne v. Hutchins, 71 N, H. 117, and 72 N. H, 211. Transferred
from the June term, 1904, of the superior court, by Wallace, C. J.

The plaintiffs own the Horne water privilege and the sawmill,
and the defendant Hutchins owns the gristmill, the leather-board
mill, and the water privilege at dam B, mentioned in the above
named cases. All deeds and papers which were parts of those
cases, and of the cases reported in 71 N. H. 128 and 72 N. H. 77,
are made parts of this case.

Leslie P. Snow and Sewall W. Abbott, for the plaintiffs.
James A. Edgerly and Arthur L. Foote, for Hutchins.

Streeter ¢ Hollis, for the Concord Electric Company and other
defendant corporations owning water-powers upon the Merrimack
river.

CraASE, J. The description of the property conveyed by the
deed, Winnipiseogee Lake Cotton and Woolen Manufacturing
Company to Elisha Goodwin, dated November 29, 18564, construed
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in Horne v. Hutchins, 71 N, H. 117, reads as follows: «“A tract of
land situated in said Wolfeborough, containing one acre more or
less, with the gristmill and sawmill standing thereon, . . .
together with the following described right or privilege in the use
of the water, to wit, the right to use the water-power and mill
privilege on said premises at such times as said company shall not
consider the same as interfering with the use of Smith’s pond
above said premises as reservoirs for the supply of water for mills
anywherc upon the Winnipiseogee and Merrimack rivers, which
right and use said company do fully reserve and do not convey,
the said company having the right to detain and hold back or to
discharge the water of said ponds at such times as they may think
proper for the advantageous use of said reservoir.” It was held
in that case that «the right to use the water-power and mill privi-
lege” at the dam on the granted premises (designated in this
and the prior cases as dam C) «conveyed, subject to the right
specifically saved in behalf of the lower rivers, the use of the res-
ervoir so far as reasonably necessary to the beneficial enjoyment
of privilege C; that the right to the use of the reservoir beyond
such reasonably necessary use by privilege C remained for any
and all purposes in the grantors ”; aund, further, that «as between
privileges B and C, the grant must be understood as conveying to
privilege C the use of the reservoir so far as reasonably necessary
to the beneficial enjoyment of that privilege.” 5. 125, 126. The
case was discharged, vwith the suggestion that the superior court
should make such owfer.and decrees as should be found necessary
to a final determination of the rights of the parties in conformity
with the views expressed in the opinion.

After a further consideration by the superior court, the case
was again transferred to this court, when it was held that the res-
ervoir of which the mills at dam C are entitled to the beneficial
enjoyment was the reservoir as it existed at the date of the Good-
win deed. At that time only four feet in depth of water could be
drawn from it when full. Subsequently, the bed of the river con-
necting Smith and Crooked ponds, and the outlet of the latter
pond, were lowered by the Lake Company so that four or five feet
additional could be drawn. Accordingly, it was held that « privi-
lege C has such a right in the use ol the waters of the new reservoir
as would be equivalent to its right in the use of the waters of the old
reservoir, viz., the right to the reasonably necessary use of the first
four feet of water, reckoning from the top of the dam, subject to
the limitations in favor of the mills on the lower rivers.” In the
course of the opinion it was said: ¢« While the owners of C can-
not require the owners of A to draw down the water below the
first four fect, for use at C, the owners of A cannot make use of
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the water, either above or below the four-foot point, so as to inter-
fere with the reasonable use of the first four feet of water by C,
except for the mills on the lower rivers.” 72 N. H. 214, 215.

Upon a further effort to define and regulate the use of the
water in the reservoir, in accordance with the rights of the parties
as above determined, the superior court made the following find-
ings and order in the present case, subject to an exception by the
defendant Hutchins: The plaintiffs «are entitled to have the
water discharged from the reservoir dam during ten hours of each
working day, in sufficient quantity to keep dam C as nearly full
as possible, so long as it can be done by not using more than the
daily uniform or average flow of water from the first four feet of
the reservoir. When the waters of the reservoir fall more than
four feet below the top of the reservoir dam, the said Berrys are
entitled to have said reservoir dam closed until the water shall
accumulate in the reservoir in sufficient quantity to run the mills
at dam C for an economical period. This is a reasonable and
advantageous use of the first four feet of the water of the res-
ervoir for all of the mills on Smith’s river, considering their rela-
tive rights, for the Lake Company, and for the mills on the Win-
nipiseogee and Merrimack rivers, who are parties to this case, as
it equalizes the flow of water from the first four feet of the res-
ervoir and gives to all its daily uniform or average flow. The
daily uniform or average flow of the first four feet of the reservoir,
basing it upon the average year, is 180, cvhic feet of water per
second for ten hours per day; and the“desendant Hutchins will
hereafter discharge the water in accordance with this order until’
the same is modified or changed.” The court further finds that a
draft of water to that exbent “has in the past, and will in the
future, draw the water down to the four-foot point during portions
of some years”; but, “taking one year with another,” such draft
or flow “will give all the parties the most water-power from the
first four feet of the reservoir, and is the most advantageous use
_of the same.’

Hutchins now owns the gristmill privilege on dam C described
in Horne v. Hutchins, 71 N. H. 128 ; and the ground of his excep-
tion to the foregoing findings and order is that they deprive him
of the superior or preferential rights that are attached to that
privilege. To run all the wheels at the gristmill at the same time,
it requires sixty-nine cubic feet of water per second. The rights
attached to the Horne and leather-board mills entitle them respec-
tively to thirteen and seventeen cubic feet of water per second.
The sawmill is entitled to the balance of the water pertaining to
the entire privilege at dam C after the gristmill, the Horne mill,
and the leather-board mill have been supplied according to their
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rights. 71 N. H. 128, If there were no dam (A) at the outlet
of Crooked pond, and the mills at dam C were dependent for
power upon the water that naturally flowed into the pond created
by that dam, and their respective rights were as now, the gristmill
would be entitled to the use of water to the extent of its rights;
and if there was any left, the other mills would be entitled to it
according to their respective rights. Dam A creates a reservoir
in which the water falling in the wet seasons of the year is
impounded and held for use in the dry seasons. The reservoir,
as it existed at the date of the Goodwin deed, was equivalent in
capacity to that portion of the present reservoir which is above a
level plane located four feet below the top of the dam; and, as
the superior court’s finding’is understood, contained a quantity of
water sufficient, when augmented by the ordinary rainfalls from
time to time, to supply a draft from it of 180 cubic feet per sec-
ond during ten hours of each working day in the year. Dam A
enables the parties to cause a uniform stream to flow from the
reservolr into the pond created by dam C, instead of the natural
and variable stream that would exist in its absence. The effect
of the reservoir, actually and legally, is to substitute an artificial,
uniform siveam for the natural, variable stream. The gristmill is
entitled to its preferential and common rights in the water-power
created by dam C in connection with the reservoir and artificial
stream, the same as it would be if the stream were natural. The
capacity of the resers'»is a question of fact, and the finding of
the superior court v v binds this court. The only question
of law that is raised oy the exception to the finding is whether
there was evidence to supportit; but this exception is not insisted
upon. The capacity of the reservoir being sufficient to supply
the pond at dam C with 180 cubic feet of water per second, the
order apparently insures to Hutchins a sufficient quantity for the
enjoyment of his rights as owner of the gristmill.

The veservoir right appurtenant to the water privilege at dam C
is common to the gristmill privilege, the Home privilege, the saw-
mill privilege, and the leather-board mill privilege, into which the
entire privilege is at present divided; and the gristmill’s superior
or preferential right attaches to its common right in the reservoir,
as it does to the water actually flowing to dam C. Consequently,
if at any time there is only sufficient water in the reservoir to
supply the gristmill according to its right, it would be entitled to
that water in preference to the other mills. These rights, how-
ever, being common, cach must be exercised reasonably, in view
of the other rights. The plaintiffs are not entitled to have unrea-
sonable drafts made upon the reservoir for their benefit, nor is
Hutching cntitled to have the water unreasonably held in the
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reservoir for the benefit of the gristmill. Any rule that can be
established will no doubt operate temporarily in exceptional cases.
to the injury of one or the other of the conflicting interests. All
that can be expected of a rule is that it shall operate generally so
as to give all the common owners their respective rights. The
true rule may not be found until pointed out by the experience of
many years. If it shall be found that the draft of 180 cubic feet
of water per second from the reservoir unreasonably exhausts it
in ordinary years, so that generally there is not sufficient water
left to supply the gristmill to the extent of its rights for consider-
able portions of the year, it would show that this draft was too
large and should be reduced. The rights of the parties are so
related to each other, and depend so much upon conditions of the
weather and seasons which cannot be foreseen, that more satisfac-
tory results can be obtained by an agreement of the parties than
by any rule that can be formulated by the court; and as their
rights are now fully understood, it is probable that they will have
no further controversy respecting their enjoyment.

As appears from the quotation already made from Horne v.
Hugchins, T1 N, H. 117, it has been decided that the right to the
use of the reservoir beyond the uses appurtenant to the water
privileges at dam C “remained for any and all purposes in the
grantors ” of the Goodwin deed. This right passed by the deed
of the Winnipiseogee Lake Cotton and Woolen Manufacturing
Company to Brewster and Martin, dateﬂ\ﬂanua,ry 22, 1889, and
by subsequent mesne conveyances to tlie derghdant Hutchms, and
is now owned by him. The order of the court makes a plane
located four feet below the top of dam A the division between the
reservoir rights in existence at the date of the Goodwin deed and
the additional rights that were created by the improvements sub-
sequently made. It provides that ¢« when the waters of the res-
ervoir fall more than four feet below the top of the reservoir dam,
the said Berrys are entitled to have said reservoir dam closed
until the water shall accumulate in the reservoir in sufficient
quantity to run the mills at dam C for an economical period.”
The practical effect of this provision is to greatly limit, if not
entirely destroy, the right which Hutchins has to the additional
reservoir capacity created by the lowering of the bottom and out-
let of the reservoir. The rights of the parties in the reservoir do
not relate to its head of water as a direct means for producing
power, but to its capacity for storing water to supply power to
water privileges located upon its outlet. The body of water con-
trolled by dam A is a reservoir—mot a mill-pond. The division
made by the owner was designed to divide this body of water—
not the power available at dam A. This division can be made
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without subjecting Hutchins’ right to the injury above referrved to,
by considering the entire body of water as common, and appor-
tioning to each owner the quantity to which his right entitles him.
Such a division also more nearly conforms to the nature of water
—a fluid the atoms of which are mobile and continually changing
in position under the influences of temperature, winds, and other
causes. Neither Hutchins, as the owner of the rights created by
the improvements, nor the owners of the mills at dam C have a
right to the use of any particular atoras of water contained in the
reservoir, whether the same be above or below the plane referred
to. When this case or its predecessor was before the referee, he
found that the entire veservoir created by dam A would supply
157 cubic fect of water per second for ten hours a day, six days
in the week, the year around. If this be so, there is no reason
why the division should not be made by apportioning 130 cubic
feet to the mills at dam C, and the remainder to Hutchins to be
used by him whenever and wherever he pleases, disregarding alto-
gether the four-feet limit mentioned in the order. If, as has been
proviously suggested, it should turn out that these quantities are
not correct, the quantities can be ascertained with reasonable defi-
niteness, and the apportionment can be made accordingly. The
vights of the parties being definitely determined, it only remains
for them to apply their rights to the existing conditions.

By a contract between the defendant Hutchins and the Winni-
piseogee Lake Cg L Woolen Manufacturing Company, dated
February 1, 1904 s bound himself to discharge from the
reservoir not less than seventy nor more than ninety cubic feet of
water a second, ten hours each working day during the period of
one year from the date of the contract; and, upon request of the
company in case of necessity, to discharge additional quantities, if
there was sufficient water for the purpose without exhausting the
reservoir. He attempts to justify the confract under the provi-
sion in the Goodwin deed, in behalf of mills located upon the
‘Winnipiseogee and Merrimack rivers. He says that this provi-
sion, in legal effect, created an exception from the grant of water
rights described in that deed; and that he, as the successor in
title of the Lake Company through Brewster and Martin and
other intermediate owners, owns the excepted right and is at lib-
erty to make use of it as provided in the contract. Assuming
that he is the owner of this right, it or any of his other rights in
the reservoir does not authorize him to make the contract in ques-
tion. The right excepted or reserved—it is immaterial to the
present inquiry whether it was an exception or reservation—dif-
fers essentially from the right attompted to be exercised by means
of the contract. In the exercise of that right, the Lake Company




]

316 . BerrY v. HUuroHINS. [78

was not at liberty, nor is Hutchins as its successor in title at lib-
erty, to consider the use of water at dam C as interfering with
the use of the reservoir for supplying water to the mills upon the
lower rivers, without regard to the necessities of the mills. The
right is not to be exercised arbitrarily whenever the one entitled
to exercise it thinks proper or sees fit, but only when there is
o reasonable necessity for its exercise, for the advantageous use of
the reservoir, as a reservoir for the lower mills, The rights in
the reservoir granted for the benefit of the water privileges at
dam C, and the rights reserved or excepted for the benefit of the
lower mills, are interdependent; and each must be exercised
reasonably, having regard to the other, and so that the other will
be injured as little as possible. It is found in this case that the
use of the reservoir prescribed by the order is ¢«a reasonable and
advantageous use of the first four feet of the water of the res-
ervoir for all of the mills on Smith’s river, considering their rela-
tive rights, for the Lake Company, and for the mills on the Win-
nipiseogee and Merrimack rivers, who are parties to this case, as
it equalizes the flow of the water from the first four feet of the
reservoir and gives to all its daily uniform or average flow.” The
modification of the order above suggested cannot affect this find-
ing. Indeed, it is not easy to perceive how the mills on the lower
rivers can be injured by the order, since all the water discharged
from the reservoir must flow into Lake Winnipiseogee, the imme-
diate reservoir of those mills, and  beidaaarorarily impounded
there, especially if the discharge from’ w reservoir is 250
cubic feet per second, as it would seem %hat Xt 18 from Winnipiseo-
gee ete. Co. v. Gilford, 67 N. H. 514, 516. It is possible that
Winnipiseogee lake might be full when the UPper Teservoir was
not full ; but if so, it is probable it would be soon drawn down so
that it would impound the water discharged from the upper res-
ervoir. In other words, it is apparent that the Lake Company, as
has been found, overestimated at first the importance of the upper
reservoir for its purposes, and at the time of its conveyance to
Brewster and Martin had learned its mistake, and then practically
abandoned its reserved or excepted rights in that reservoir. If
Hutchins has succeeded to these rights, they are equally useless
in his possession. At all events, the mill privileges on the lower
rivers. have a reasonable use of the upper reservoir under the
court’s order, considering the rights of all parties interested in the
reservoir. The right described in the contract of February 1,
1904, is arbitrary and absolute, and conflicts with the water rights
at dam C conveyed by the Goodwin deed. There was no errvor
in the court’s ruling that it is void as to those rights. Hutchins
cannot avail himself of the reserved or excepted rights mentioned
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in the Goodwin deed to hold back the water in the upper res-
ervoir for the benefit of his privileges at dam B or his privileges
at dam C, to the prejudice of the rights which the plaintiffs have
acquired under that deed.

The order of the superior court should be modified to the extent
suggested in this opinion, and not otherwise. All other excep-
tions are overruled.

Case discharged.

Youxg, J., did not sit: the others concurred.

Merrimack,
June 6, 1905.

Mivor, Adm’r, v. BosroNn & MAINE RAILROAD.

The fact that a pedestrian failed to take any precaution before atbtempting to
cross a railroad siding does not preclude a finding of due care on his part,
if he was familiar with the operation of trains at that point and had rea-
sonable ground for believing that the track would not be used for the pas-
sage of cars for several hours.

‘Where the conduct of a person killed while crossing o railroad is fully dis-
closed, evidence of his habitual care in similar situations is not admissible.

On the question whether railroad employees were guilty of negligence in run-
ning cars over a foot-path in general use, without taking any precaution for
the protection of pedestrians, a rule of the corporation requiring the loco-
motive bell to be rung before a train is started is competent evidence.

CAsE, for negligently running upon the plaintiff’s intestate at
Cherry Mountain station, August 7, 1902. Transferred from the
April term, 1904, of the superior court by Peaslee, J. The plain-
tiff’s evidence tended to prove the following facts:

The railroad tracks at Cherry Mountain run east and west, the
main line being south of the station. West of the station, the
Jelferson Hill branch leaves the main line and runs north of the
station. Northerly from the station, a siding leaves the branch
and runs westerly about parallel with and directly northerly of that
line. The siding is on a slight grade descending toward the sta-
tion, and is used for freight cars in connection with the business
of the station and the branch. The station is a small building
surrounded by a large platform which is but little above the level
of the rails. Westerly from the station, and just east of the west-
erly end of the platform, a foot-path crosses the southerly tracks,
the platform, and the northerly tracks which make up the Jeffer-



