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appurtenant privilegerightIf tlie reservoir to a is common to severalwater

mills, preferentiala of the is to exer-an owner entitled to use water bound
depend-right reasonably, in of the interests of who arecise the view others

power.upon theent same source of
supplying water-powerpersons rights in a reservoir for toWhere two own

outlet,upon right beingprivileges to use ofmill its of one the that—the
plane topportion is a four the ofof that above horizontal feet belowwater

dam, portionright beingand usethe reservoir the of the other to the of the
plane, rights enjoyed, by limitingbeof water that are to notbelow —the

plane, bybyof the to the butthe drafts from reservoir referencewater
common, apportioningtreating tothe of the reservoir -as and eachwater

quantity pertains right.of histhe use the which toowner of water
conveys adeed of a tract of land with mills thereon the use of res-Where a

prem-required enjoyment grantedtheervoir so far as for the beneficial of
ises, right dischargedetain the for the benefit ofa reserved to or water

arbitrarily, byismills cannot be exercised but limited theon lower rivers
advantageof the mills for whose the reservationreasonable necessities was

made.

Equity,Bill in determine the orders to secureto necessary
inof reservoir thethe the the formedparties byrespective rights

inof Crooked to the decisionsdam at the outlet pond, according
Hutchins, 117,N. H. and 72 N. 211. TransferredHorne v. 71 H.

court, Wallace,term, 1904, of the C. J.superiorfrom the June by
sawmill,water andown the Horne theThe plaintiffs privilege

the the leather-boardand the defendant Hutchins owns gristmill,
mill, B,dam in theand the water at mentioned aboveprivilege

All and which were of thosenamed cases. deeds papers parts
77,cases, in 71 N. H. 128 and 72 N. H.and of the cases reported

thisare made of case.parts

Abbott,and Sewall for theP. Snow plaintiffs.Leslie W.

Eoote,L. forand Arthur Hutchins.A.James Edgerly

Hollis, and otherthe Concord Electric CompanyforStreeter $
the Merrimackowning water-powers upondefendant corporations

river.

thetheChase, byThe of property conveyedJ. description
Lake and Woolendeed, ManufacturingCottonWinnipiseogee

29, 1854,Goodwin, construeddated Novemberto ElishaCompany
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Hutchins, 117,N. reads “A of71 H. as follows: tractv.in Horne
acreone more orin saidsituated Wolfeborough, containingland

thereon, . . .less, and sawmillwith the standinggristmill
or in the usedescribed rightwith the following privilegetogether

water, wit, millto use the andto the water-powerthe rightof
as noton at such times said shallcompanysaid premisesprivilege

with use ofthe as the Smith’s pondsame interferingconsider
millsfor the of water forsaid as reservoirspremises supplyabove

rivers,and Merrimack whichtheupon Winnipiseogeeanywhere
do notdo reserve and convey,and use said company fullyright

to and hold back or tothe detainsaid having rightthe company
at such times as thinkthe water of said they maypondsdischarge

Itof said was heldfor the use reservoir.”advantageousproper
“ the to the and millin ease that use privi-that right water-power

” the dam on the in thisat premisesgranted (designatedlege
“dam toas theand the cases conveyed, subjectprior rightC)

rivers,in lower use ofsaved behalf of the the the res-specifically
far to theso as beneficialreasonably necessaryervoir enjoyment

C; usethat the to the of the reservoirof right beyondprivilege
use C remained forreasonably necessary by anysuch privilege

“and,”; further,all in the that asand betweenpurposes grantors
C,B the as toand must be understoodgrant conveyingprivileges

of farC the use the reservoir so as reasonably necessaryprivilege
125, 126.the beneficial of that Ib. Theenjoymentto privilege.”

the thatcase was the courtsuperiordischarged, suggestionwith
make decrees as should be foundshould such owfe'i'-and necessary

of ina final determination the ofto the conformityrights parties
inwith the views theexpressed opinion.

court,aAfter further consideration the the caseby superior
court,towas transferred this when it was held that the res-again

of the mills dam are to theervoir which at C entitled beneficial
the reservoir as it existed at date ofwas the the Good-enjoyment

inwin deed. At that time four feet of water could beonly depth
from it full. of thedrawn when the bed river con-Subsequently,

and ofSmith and Crooked the the latternecting ponds, outlet,
were lowered the Lake that four orso five feetby Companypond,

“additional could be drawn. it heldwas thatAccordingly, privi-
has a in of the the newC such the use waters of reservoirrightlege

inbo to its the use of the waters oldas would of theequivalent right
reservoir, viz., use ofthe to the the firstreasonablyright necessary

water, dam,of tofour feet from the of thereckoning top subject
in favor of the mills on the lower rivers.” In thethe limitations

“of the it was said: While the owners C can-course ofopinion
of A draw waternot the owners to down the below therequire
C,feet,four at owners of A offirst for use the cannot make use



Berky312 v. Hutchins. [73

water,the either orabove below the four-foot so as to inter-point,
thefere with usereasonable of the first four C,feet waterof by

for the 214,mills on the lower rivers.” 72 N.except H. 215.
a further toeffort define andUpon the use of theregulate

reservoir,in thewater in accordance with the theofrights parties
determined,as above the court madesuperior the find-following

case,and order in the to anings present subject theexception by
“Thedefendant Hutchins: areplaintiffs entitled to have the

water from the reservoir damdischarged ten hours of eachduring
in sufficient today, damworking quantity C as fullkeep nearly

as so as it can be done notpossible, more thanlong by theusing
uniform or flow of water fromdaily the fouraverage first feet of

the reservoir. When the waters of the reservoir fall more than
dam,four feet below the of the reservoir the said aretop Berrys

to haveentitled said reservoir dam closed until the water shall
inaccumulate the inreservoir sufficient to run the millsquantity

Cat dam for an economical This is aperiod. reasonable and
use of the first four of theadvantageous feet water of the res-

river,allervoir for of the mills on Smith’s their rela-considering
tive for the Lake and for the mills on therights, Company, Win-

rivers,and Merrimack case,who are thisto asnipiseogee parties
it the flow of water from the ofequalizes first four feet the res-
ervoir and all itsto uniform or flow.gives Thedaily average

reservoir,uniform or flow of fourthe first feet of thedaily average
130,.cubicit the is feet of waterupon average year,basing per

second for ten hours andday; Hutchins willper the'^detendant
hereafter water inthe accordance with orderthis untildischarge
the issame modified or The court further finds athatchanged.”

“draft of water to extent in willthat has the and in thepast,
future, thedraw water down to the four-foot point during portions

but,of some years”,- another,”one with such draft“taking year
“ willor flow all the the most fromgive theparties water-power

reservoir,first four feet of the and is the most useadvantageous
of the same.”

Hutchins now owns the on dam C describedgristmill privilege
Hutchins, 128;in v. N.Horne H. and71 the of hisground excep-

tion to the and order is that himforegoing findings they deprive
of the or that are attached to thatsuperior preferential rights

time,runTo all the at at samewheels the theprivilege. gristmill
it cubic feet of water second. Therequires sixty-nine per rights
attached to the Horne and leather-board mills entitle them respec-

to thirteen and seventeen feet ofcubic water second.tively per
The is tosawmill entitled the balance of the water topertaining

mill,the entire at dam HorneC after the thegristmill,privilege
and the leather-board mill have been to theirsupplied according
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at the outletIf there were no damH. (A)N. 128.71rights.
forC weremills at dam dependentand theof Crooked pond,

theflowed into createdpondthe water that naturallyuponpower
now, thewere asdam, gristmilltheirand respective rightsthatby

to the extent of itsthe use of water rights;tobe entitledwould
left, to itthe other mills would be entitledif was anyand there

aDam A creates reservoirtheirto respective rights.according
isin the wet of the yearseasonsthe water fallingin which

reservoir,Theuse in the seasons.held for dryandimpounded
deed, inwas equivalentthe date of the Goodwinatas it existed

awhich is aboveof the reservoirthat presentto portioncapacity
dam; and,the of the asfour feet belowlocated toplevel plane

understood, ofa quantityis containedcourt’s finding'the superior
rainfalls fromsufficient, theby ordinarywhenwater augmented

from it of 130 cubic feet sec-time, a draft pertotime to supply
in Dam Atheof each day year.ten hours workingond during

froma uniform stream to flow theto causethe partiesenables
C, naturaldam instead of thecreatedinto the byreservoir pond

in The effectits absence.that would existstreamand variable
artificial,anreservoir, and is to substitutethe actually legally,of

natural, The isvariable stream.for the gristmilluniform stream
in the water-powerand commonto its rightsentitled preferential

and artificialwith the reservoirdam C in connectioncreated by
Theif the stream were natural.stream, it would besame asthe

• :• fact,of and the ofa findingof the reseu questioncapacity
if this court. Theu;,mi only questionbindsthe courtsuperior

the is whetherthe to findingthat is raised oy exceptionof law
it; is not insistedthisto but exceptionthere was evidence support

sufficient toof the reservoir supplyThe beingcapacityupon.
second,water the130 cubic feet of perdam C withthe atpond

fora theto Hutchins sufficient quantityorder insuresapparently
as owner of thehis gristmill.of rightsenjoyment

at dam Cthe waterto privilegeThe reservoir appurtenantright
the saw-the Hornethe privilege, privilege,is common to gristmill

themill into whichthe leather-boardmill and privilege,privilege,
divided; and the superioris at gristmill’sentire presentprivilege

reservoir,in theto its commonattaches rightor rightpreferential
dam C.to Consequently,as it does to the water actually flowing

in the reservoir towaterat there is sufficientif time onlyany
it would be entitled toto its right,the accordingsupply gristmill

how-other mills. Thesein to the rights,that water preference
incommon, viewever, must be exercised reasonably,eachbeing
unrea-not entitled to haveThe areof the other plaintiffsrights.

benefit, nor isfor theirthe reservoirsonable drafts made upon
inheld thewaterhave the unreasonablyHutchins entitled to
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of thereservoir for the benefit rulegristmill. that canAny be
will no doubtestablished inoperate temporarily casesexceptional

to the of one or the other of theinjury interests. Allconflicting
that can be of a rule is that it shallexpected so-operate generally

all theas to common owners theirgive Therespective rights.
true rule not be found until outmay pointed the ofby experience

If it shall foundbe that the draftmany years. of 130 cubic feet
of water second from the reservoirper it-unreasonably exhausts
in so that there isordinary years, generally not sufficient water
left to the to the extent of itssupply forgristmill consider-rights

itable of the would show thatportions year, this draft was too
and beshould reduced. The of thelarge are sorights parties

other,related to each and so muchdepend conditions of theupon
foreseen,andweather seasons which cannot be that more satisfac-

anresults can be obtained by of thetory agreement thanparties
court;rule that can be formulated the andby any by as their

understood,are now it is thatfully willrights probable havethey
no further theircontroversy respecting enjoyment.

As from the quotation made from Horne v.appears already
Hutchins, 117,71 N. H. it beenhas decided that the to theright

ofuse the reservoir the usesbeyond to theappurtenant water
“at dam C remained for and all inprivileges any thepurposes” of the Goodwin deed. Thisgrantors the deedright passed by

of the Lake Cotton and WoolenWinnipiseogee Manufacturing
Martin, 22, 1889,to Brewster andCompany anddatsflL-Tqnuary

Hutchins,mesne tosubsequent conveyances andby tK^deTihdant
him.is now owned The order of the courtby makes a plane

damlocated four feet below the of A the divisiontop between the
reservoir in existence at the date of the Goodwin deed andrights
the additional that were created theby sub-rights improvements

“made. It that when thesequently provides waters of the res-
ervoir fall more than four dam,feet below the of the reservoirtop
the said are entitled to have saidBerrys reservoir dam closed
until water inthe shall accumulate the inreservoir sufficient

to run the mills at dam anC forquantity economical period.”
The limit,effect of this is topractical ifprovision notgreatly

the which Hutchins hasentirely destroy, right to the additional
reservoir created the ofby the bottom and out-capacity lowering
let of the reservoir. The of the in therights parties reservoir do
not relate to its head of water as a direct means for producing

but to its for waterpower, to tocapacity storing supply power
water located its outlet. The ofupon water con-privileges body

dam A atrolled is reservoir—not aby The divisionmill-pond.
made the owner was to divideby this of water—designed body
not the available at clamA. This division canpower be made
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to,referredto abovethe injuryHutchins’ rightwithout subjecting
common, andof water as appor-bodythe entireconsideringby

Mm.entitlesto hiswhich righteach owner the quantitytotioning
waterto the nature ofconformsalso more nearlya divisionSuch

mobile and changingwhich are continuallyatoms of—a fluid the
winds, other-andthe of temperature,under influencesin position

Hutchins, the created bythe owner of rightsasNeithercauses.
adam C haveof the mills atnor the ownersthe improvements,

in theof water containedatomsuse particularto the of anyright
referredor thereservoir, same above below planewhether the be

referee, hethewas beforeor its predecessorto. When this case
woulddam A supplyreservoir createdthe entire byfound that

hours sixfor ten a daysof water second day,cubic feet per157
so, no reasonthere isweek, If this bethe the around.in year

130 cubicnot be made by apportioningdivision shouldthewhy
C, to Hutchins to beand the remaindermillsfeet to the at dam

alto-and wherever he disregardinghim whenever pleases,used by
If, beenin the order. as hasmentionedfour-feet limitthegether

arethat these quantitiesit should turn outsuggested,previously
defi-correct, with reasonablecan be ascertainedthenot quantities
Theniteness, be madethe can accordingly.and apportionment

determined, it remainsonlydefinitelyof the parties beingrights
to the conditions.for them to their existingapply rights

Hutchins and the Winni-the defendanta contract betweenBy
datedLake Manufacturing Company,piseogee Cc^g||^Woolen

the1, to frombound himself dischargeFebruary liKhM^pMas
feet ofnor more than cubicreservoir not less than seventy ninety

second, the ofwater a ten hours each day periodworking during
and,contract; of thefrom the date of the upon requestone year

ifin of to additionalcase necessity, discharge quantities,company
thefor the withoutthere was sufficient water exhaustingpurpose

under theHe to the contract provi-reservoir. attempts justify
deed, thein located uponsion in the Goodwin behalf of mills

Merrimack He that thisand rivers. says provi-Winnipiseogee
effect,sion, from of waterin created an thelegal exception grant

deed; he, inin that and that as the successordescribedrights
Martin andof Lake Brewster andtitle the throughCompany

owners, and at lib-intermediate owns the isother excepted right
to of it as in the contract.make use Assumingerty provided

inofhe is the owner of this it or his otherthat right, any rights
inhim make the ques-the reservoir does not authorize to contract

thetion. The or is immaterial toreserved—itright excepted
it was or reservation —dif-whether aninquiry exceptionpresent

from meansfers the to be exercised byessentially right attempted
of the contract. In the exercise of that the Lake Companyright,
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not at nor is Hutchinswas as its in atliberty, successor title lib-
to consider the use of water at dam C as witherty, interfering

use of the for water tothe reservoir the mills thesupplying upon
rivers,lower without to the necessities ofregard the mills. The
is tonot be exercised whenever theright arbitrarily one entitled

fit,it orto exercise thinks sees but when thereproper only is
exercise,a for for thereasonable itsnecessity use ofadvantageous

reservoir, athe as for the lowerreservoir mills. The inrights
the for the of thereservoir benefit watergranted atprivileges

C,dam and the reserved or for the ofrights excepted benefit the
mills, andlower are each mustinterdependent; be exercised

other,to the and so that thereasonably, having other willregard
Itbe as little as is found ininjured possible. this case that the

“use of the byreservoir the order is aprescribed reasonable and
theuse of first four feet of ofthe water theadvantageous res-

river,ervoir for all of the mills on Smith’s their rela-considering
for thetive Lake and for the mills onrights, Company, the Win-

rivers, case,and Merrimack who are tonipiseogee this asparties
it flowthe of the water from fourequalizes the first feet of the
reservoir and to all its uniform or flow.”gives daily average The

ofmodification the 'order above cannot affect this find-suggested
Indeed, it is not to how theing. mills on theeasy perceive lower

order,rivers can bybe the since all theinjured water discharged
from the reservoir must flow into Lake the imme-Winnipiseogee,

mills,diate reservoir of those impoundedand^be^aKMjarily
there, if the fromespecially reservoir is 250discharge

second,cubic feet as it would seem ’tiiai^^s fromper Winnipiseo­
Gilford, 514,etc. Co. v. 67 N. H. 516. It isgee thatpossible
lake be full when the reservoirWinnipiseogee might wasupper

full; so,not ifbut it itis would be soon drawn downprobable so
that it would the water from theimpound discharged res­upper

words,In itervoir. other is that the Lakeapparent Company, as
found,has been overestimated at first the of theimportance upper

reservoir for its and at the time of itspurposes, toconveyance
mistake,andBrewster Martin had learned its and then practically

itsabandoned reserved or in that reservoir.rights Ifexcepted
Hutchins has succeeded to these arethey uselessrights, equally

events,in his At all millthepossession. on the lowerprivileges
rivers, ahave thereasonable use of reservoir under theupper

order,court’s of allthe interested inconsidering therights parties
reservoir. The 1,described in the ofcontractright February
1904, absolute,is and and conflicts with the waterarbitrary rights
at dam C the deed.Goodwin There was no errorconveyed by
in the court’s that it is tovoid as thoseruling Hutchinsrights.
cannot avail himself of the reserved or mentionedexcepted rights
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res-in the upperthe waterhold backtodeedGoodwinthein
Bdam or his privilegesatof his privilegesthe benefitforervoir

havewhich the plaintiffsof theC, rightstheto prejudiceat dam
that deed.underacquired

to the extentmodifiedbecourt shouldof the superiororderThe
All other excep-not otherwise.andin this opinion,suggested

are overruled.tions

discharged.Case

concurred.the othersJ.,Young, did not sit:

)Merrimack,
6, (1905.June

MaineMinot, Adm'r, & Railroad.v. Boston

any precaution attemptingpedestrian beforeto take toa failedThe fact that
part,preclude finding onsiding a of due care hisnotrailroad doescross a

pointoperation and hadtrains at that rea-familiar the ofif he withwas
believing pas-not be used for theground that the track wouldCorsonable

sage cars hours.of for several
fullyperson crossing a railroad isa killed dis-the conduct of whileWhere

closed, in similar situations is not admissible.of his habitual careevidence
guilty negligenceemployees in run-question ofrailroad wereOn the whether

use, any precautiontakingfoot-path generalning a in without forcars over
corporation requiringprotection pedestrians, a rule the theof of loco-the

competentrung a is is evidence.before train startedbell to bemotive

Case, the intestatefor atupon plaintiff’snegligently running
station, 7, 1902. Transferred fromMountain theCherry August

Peaslee,1904, J. Theterm, the courtof superior by plain-April
to the facts:evidence tended prove followingti if’s

west,at Mountain run andtracks east theThe railroad Cherry
station,of the West of theline south station. themain being

main northHill the line and runs of thebranch leavesJefferson
station, a thefrom the leaves branchsidingstation. Northerly

with and of thatabout directly northerlyand runs westerly parallel
towardon a the sta-The is slight grade descendingline. siding

tion, in connection with theand used for cars businessis freight
and the branch. The station is a smallthe station buildingof

but above thea which is little levelby platformsurrounded large
station, ofthe and east the west-rails. from justof the Westerly

tracks,a crosses theof the southerlyend platform, foot-patherly
the Jeffer-and the tracks which makethe northerly upplatform,


