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was aavoid, whether this combinationand passenger, freight,upon
train, train within theor a of some description,mixed meaningor

stands, these rules do not beAs the case torules. appeartheof
should be admitted another trialWhether they uponmaterial.

not now before us. There otherevidence wasupondependmay
fault,of the defendants’ and the case shouldevidencecompetent

to thesubmitted jury.have been

sustained: new trial granted.Exceptions

All concurred.

)Hillsborough,
(6, 1905.June

Sibley, Adm’r,a. v. a.Crockett & &

proper proceeding validityequity equita-a to determinein is the of anA bill
personamong respectiveaassignment the heirs of deceased and theble

claimingparties thereunder.rights of
disposition personrelating of ato the the estate of indeceasedA contract

grounds public policyis not onshould be set aside voidher ofcase will
parties executor,merely appearsof the thereto is theone itbecause when

agree invaliditya pecun-to favor decree of andhe did not would not bethat
thereby.iarily benefited

havingnecessary legateesthat no in aninterest estateis not after theIt
parties equity prayinga should be made to a bill inof willannulment for

property agreementinof the accordance anwitha distribution to which
strangers.they are

Equity, that thein administrator deBill honisnon ofpraying
P. be directed toof distribute theMary Sibleyestate assetsthe

a final account,in his hands settlement of his hruponremaining
certain entered intowith theagreements by heirs-at-lawconformity

■husband of the deceased.the Transferred fromsurvivingand
1904,term, Pihe,theof court J.superior byMaythe

26, 1901, P. of GoffstownMary Sibley diedDecember leaving
heirs, husband,who are her and her Abial W.•the plaintiffs, Sibley,

$35,000,an atShe left estate valued about which shesurviving.
will inof a which herto husband wasdispose by namedattempted

executor; of the will inand probate common form he wasuponas
and assumed the trust.executor She tobequeathedappointed

house,inhim of a room her$2,000 and the use and togave Madjie
inCurtis, had the anwho lived interest in thefamily, estateB.

19, 1902,$4,175.30. Juneat upon proper proceedingsvalued
court, invalid,will was tothe decreed be and nothein probate

from that order. Previous to thatwas taken time theappeal
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Abial,and desirous of matters and ofbeingplaintiffs expediting
and tbat tbeprotracted will wouldavoiding litigation, believing

aside,set executed certain instrumentsbe to therelating disposi-
of the of the estate. intion Theproperty plaintiffs agreed writing

“that, aside,in willcase the should be set after out of saidpayment
A. W. tenestate to of thousand dollars”Sibley wouldthey “pay

said B. Curtis the sum of hundredMadjie forty-one seventy-live
cents,dollars and to be hers anotherthirty absolutely.” writ-By

dated the same as the Abial withing, day theforegoing, agreed
“withand to tenplaintiffs thousand dollars outMadjie accept of

the of said wife inmyestate full for all claims and inmy rights”estate,said and with this ten thousand dollars I am to cer-pay
tain in his wife’s will and to aspecified legacies expend portion
for other desired his wife. He also “inpurposes by caseagreed,

favor,I waive the of will inwife’s ...provisions my my to
”make all of real estate ...necessary conveyance so that

“ what was her in will.”Madjie may enjoy thegiven December
1, 1902, Abial died. A. Willard defendants,one of theSibley,

estate,was administrator of his andappointed the defendant
Heard was administrator de bonis non ofappointed the estate of

A. Willard claims from Heard halfMary. one of the estate of
Abial,as the full distributive share to whichMary, aside from the

mentioned,hereinbefore was entitled.agreements Heard inis
doubt as to who is entitled to estate. TheMary’s question trans-

orders,ferred ifis: What are the ?any, entitled to Aplaintiffs
overruled,demurrer to the bill was tosubject exception.

Tuttle,Taggart, forBurroughs theWyman, plaintiffs.$

Burnham, Brown, Warren,Jones and B. Cox andSargent
BartlettW of forRalph theMassachusetts), defendants.(both

Walker, J. The case,set out in theagreements although
furnishinartificially clear evidence ofexpressed, the intention of

the which towas anparties, amicable andprovide settle-speedy
ment of the estate. constituted aTogether they transaction,single
and each awas sufficient consideration for the other. Abial’s

amounted to anagreement toequitable theassignment heirs of his
in in $10,000,interest the estate ofexcess in case the will should be

aside,set in consideration of the heirs’ toagreement pay theMadjie
inamount named the to her.legacy Peterborough BankSavings

Hartshorn,v. 67 N. H. 156. When the will was setsubsequently
aside, these becameagreements but are notbinding; they finally
enforceable until due administration has been bad theupon estate.
The claims of the are andparties whileequitable, remainthey

affordunsatisfied for thethey ample ground of aprotection court
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determinecourt has no toAs the jurisdictionequity. probateof
the heirs v.of anthe equitable assignment among (Gagevalidity

Stone, 572;533; N. H. 1 Woern.v. 3929 N. H. WoodGage,
Admn., in as. a “is reasonably necessary processbill equity151),

for and establish-speedily economicallyand convenient procedure
279;Lord, 64 N. H.of the Tasker v.the parties.rightsing”

162, ets.Eq., seq.Bisp.
that Abial’s contract is void be-the defendantsIt is byargued

not,will could onof his wife’s andhe was the executorcause
aside of the will.to theof agree settingpublic policy,grounds

or omitnot that he was tothe do show neglectBut agreements
him in with theas executor connectionincumbentduty uponany

will,theThe aside of althoughof the will. settingprobating
an event theall was merely upon happeningby parties,expected

did not that thetook effect. Abialof which the contract agree
aside, aeven that he would favor such decreebe set orwill should

fact, contem-In one of hisin the court. part agreementprobate
Moreover,the it thata will. appearsdecree sustainingplated
him ainducement for to desire decree dis-was nothere pecuniary

testatrix,of the hewill. As the husbandthe survivingallowing
favor,the will in hisentitled, the ofprovisionswas upon waiving

195,S., e.P. s. 12. No ofhalf of the estate. principleto one
of the andthe parties,was violated by agreementspublic policy

thereby.Abial are boundthe defendants claiming through
of certain sums ofAbial theThe fact that assumed payment

none of whom after the will wasto certain third parties,money
inin the estate or were fact toannulled had interest partiesany

settlement, not make it that should betheythe does necessary
bill, to final of thewhich relates the dispositionto thisparties

administrator, ofin Heard. Histhe hands of the paymentestate
$10,000 him of alladministrator will relieve liabilitythe to Abial’s

state of facts.therefor under the existing
that the will set aside ait is not controverted was uponAs

court, it allin of which is to be par-the presumedhearing probate
notified, fact,that if it is notin were sufficientlyties interest duly

bill, an amendment.in be therein bythe may incorporatedalleged
was overruled. TheThe demurrer to the bill properly plaintiffs

Heard, of thean the administratorare entitled to order directing
testatrix, of thenot to over to the administratorof the payestate

$10,000. finalin theof an excess of Uponestate Abial amount
estate, athe court will makeof the testatrix’s probatesettlement

in ex-accordance with the views hereindecree of distribution
572,Stone, N. H.39 574.v.Woodpressed.

discharged.Case
All concurred.


