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dutyonly respect temporaryThe of a master transitory dangerswith to and
upon placerepairs requiredto the inincident which servants are to work

provide regulations ;protectionis reasonable rules andto for their and in
evidence,contrary presumptionthe absence of necessarythe is that all

prescribed.xmleswere

Case, for to thefailing with anegligently provide plaintiff
insafe which to work. At the closereasonably place of the plain-

ordered,tiff’s evidence a nonsuit was to hissubject exception.
term, 1904,Transferred from the of theSeptember courtsuperior

Pike, J.by
The was head brakeman on aplaintiff trainfreight running

Elmwood,from Nashua to Wilton. He had athrough been rail-
road about and had worked onemployee twenty years, this train

5, 1902,a November his trainnearly year. left Nashua about ten
ino'clock the forenoon and reached Wilton about one o’clock in

the afternoon. the trainAs entered the Wilton theyard, plaintiff
car,was the of the forward whichriding upon top was to be set

track,off at so-called,that station the wallupon which leads from
a side track east of the main line. When the train at thestopped

station, another brakeman thefreight forward car fromuncoupled
train,the while the remained on ofplaintiff the car. The en-top

switch,took the car ahead over thegine the switch was set and
tire car disconnected from the brakeman,anotherengine by and
the rode to the wall track.plaintiff The was then runengine
back the main line to the train.upon

theWhen had riddenplaintiff his car to its onproper position
track, brake,the he set the car,down fromgotwall the and

started toward the train to the ascouple hisengine, duty required.
Ho crossed the side track and between itpassed and the main line.
At this down,moment the was inengine andbacking order to
reach the head of the train in season to make the hitch the plain-
tiff was to He reached the head ofobliged hurry. the train just
as the was on. Theengine on thebacking andcouplers engine

dissimilar,head car were and care inespecial was required making
the hitch. As he started around the end of the car to make the

his foot into ancoupling, right excavation inplunged the road-
bed, him forward; fell,tocausing pitch and as he his hand was
crushed between the draw-bars of the and the car.engine

At the where the accident occurredpoint the road-bed was dug
ties,for in orup out the dirtputting neartaking thebeing piled
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hitch,to the the did notmake plaintifftracks. Before attempting
the in thathad been made road-beduponnotice that repairs

that had for twoHe first saw the road-bed been dug upvicinity.
his thatafter He knewor three immediately injury.car-lengths

into tracks theirwere obliged repair yards,railroad companies
indid and ties. He couldso outand that they by taking putting

looked,in road-bed had he hishave the excavation the butseen
hitch, was tointent the and he forcedmind was makingupon

time to make thein that work. He had ofhurry plentydoing
if level. On the side ofhitch in the had been westsafety ground

track;the andline a track known as Greenfieldthe main was
reached Wilton on the of the acci-when the dayplaintiff’s'train

track,dent, themen on that at ahe saw section point opposite .
200 feet north the station.station and about of freightpassenger

at that but could not stateHe werethey point,thought working
positively.

tothe tended show thatAll the evidence introduced by plaintiff
above, below,in and atmade the railroadwere yard,repairs being

accident;the but there was a conflict of asthe of testimonypoint
thethe men at work near the ofto whether section were place

occurred,it 200 feetat the time or were aboutaccident engaged
dirt wasand whether the that was excavatednorth of that point,

or them. There no evi-the tracks outside of wasbetweenpiled
on, or thehad been whendence to show how repairs goinglong

made, thewhich or whetherinto the wasplaintiff steppedhole
which men tohad established rules sectiondefendants required

of of tracks which werewarn trainmen the condition repairsupon
made.being

Lueier, thefor plaintiff.Doyle

the defendants.Burns and Samblett forBurns Spring,$

Bingham, ofJ. The defendants owed the the dutyplaintiff
inroad-bed which tohim a suitable overreasonably passproviding

in the Wiltonduties ears yard.of his of shiftingthe performance
meanAmidon, N. H. This not that they301. doesv. 72English

furnish him withor were torequiredof his safety,were insurers
It is that the accidentthat safe. cleara was absolutelyroad-bed

track;the but entitletothe beneathspacewas caused by open
thethe that defendantsto to the ongo jury groundthe plaintiff
work,him to he shouldfora safereasonably placefailed to provide

to theirthe was duethat the of openhave presence spaceshown
it servantsthat made the defendants’byThe fact wasdefault.

theit thatthat Had appearedsufficient for purpose.was not
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inand the exercise ofits ordinary-­knew of presence,defendants
it the undertook to shifthave remedied before plaintiffcare could

for a ofit had been there suchin or that lengthcars the yard,
to havein exercise of careordinary theythat the oughttime

it, then it be found that theit and remediedknown of might
in Hannahtheir this respect.failed to dutydefendants perform

;23­; 167 Mass.Railroad, 529­ McCann v. Kennedy,154 Mass.v.
207; 3 N. Y.Co.,121 N. Y. Artis v. Railway,Filbert v. Canal

;Railroad, Hun 159­ etc.1; Chicagov. 79 Ry.Div. HaskinsApp.
Railroad, 409;9; Minn.Kinnare, Franklin v. 37190 Ill.v.

Railroad,309, 320; 141Railroad, Hollenbeckv.163 Mo.Hurst v.
Jones, 151.97; 75 Tex.etc. v.Ry.Mo. Missouri

Itevidence, however, such a situation.does notThe present
nature, to theof a duethat the was temporaryopen spaceappears

tie,an ormen taken out old havingsectiondefendants’ having
inties tobetween the puttingthe dirt from preparatoryremoved

servants,one, at the time ofand that thesea or additionalnew
in the tracks.accident, at work thewere then yard repairingthe

that defend-not warrant the conclusion thewouldThis evidence
in an unreasonableremain this conditionants the track tosuffered

of theirtimo, that the was unsafe because neg-of and placelength
be drawn from thereasonable conclusion toThe onlyligence.

tiecreated the removal of thethat the byevidence is open space
track—anof the work of theor dirt was an incident repairing

road; thusof thethe that dangeressential of thepart operation
suchand risk Asthe transitory. respectscreated was temporary

was todefendants owed thea the theduty plaintiffonlydanger,
inwhileand for hisrules protection engagedprovide regulations
S.,&1 M.in the Labattthe of his duties yard.performance

18 If the222; etc. v. Ohio C. C. 709.s. Lake Shore Ry. Topliff,
would be evidencefailed to make such theredefendants provision,

; asof absence of rulesof but the burden theprovingnegligence
theof was the pre-the basis a of upon plaintiff,charge negligence
Hill v.that all rules werenecessary prescribed.sumption being

in thatRailroad, N. 518. There no the case72 H. is evidence
had suitable rules.the defendants not provided

overruled.Exception

All concurred.


