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systemmunicipality adopted permanent pavinga has a of inWhere accord-
appointed investigateaance the recommendation of committeewith to the

“subsequent appropriation money bysubject, city per-a of the councils for
improvements”manent street is not so indefinite as to amount to an

attempted delegation powerlegislativeof to the executive officers entrusted
expenditure of the funds.thewith

irregularlyhasAn authorized contract which been entered into in behalf of
uponcity binding adoption byand itsa becomes valid formal a vote of the

mayor and aldermen.board of
city designatescouncils ana resolution of the source fromWhere which

derived, expenditureappropriation illegal byis its is not factrendered the
money specified purpose.that the identical was not set aside for the

Equity,Bill in that the aof certainpraying passage joint
declared,resolution the councils of Portsmouth be null andby city

void, a contract between the and thethat Barbercity Asphalt
cancelled, andbe that action under the con-Company anyPaving

Portsmouth,The are intract be enjoined. plaintiffs taxpayers
are theand the defendants the Barber Com-city, Asphalt Paving

aand the members of committee of the councils. Factspany, city
found, term, 1905,and case transferred from the of theJanuary

Wallace,court, C. J.bysuperior
1903, aIn committee the thetoappointed by city investigate

of the inof its streetspermanentquestion improvement reported
a for streets Anfavor of withplan permanent paved asphalt.

made,for such was the Barberpaving thereuponappropriation
same,was to the and theCompany employedAsphalt Paving lay

was on some ofsatisfactorilywork the streets of theperformed
1, 1904, $17,231.37the received on account ofcity. August city

licenses. The treasurer the with othercity putliquor money
andfunds of the used it to current bills.city pay By September

1, all It wasit had been not voteexpended. appropriated by any
the resolution hereinafter set forth.city,of the except by

1, 1904, the common council of the theSeptember city passed
“ Joint resolution for im-streetfollowing: providing permanent

the inis each of certaincityWhereas receipt yearprovements.
licenses,from the state on account ofincome and theliquor

dollars,this aboutamount seventeen thousand there-year being
fore, Portsmouth,Be it resolved the councils thecity asby cityof of

That said amount of thus received be set asidemoneyfollows:
for street and that aand com-expended permanent improvements,
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theof two councilmen and two aldermen bemittce appointed by
all toward theof each to takechair body necessary steps perma-

of and to the citynent streets theirimprovement report doings
22, at athis resolution was passed meetingcouncils.” September

aldermen, and committeeof the board of and the providedmayor
for was the The committee mettherein appointed following day.

a in of24 and contract name the ofexecuted the citySeptember
with the Barber whichPortsmouth Asphalt Company, byPaving

7,000 ofthe to square asphaltcorporation agreed lay yards paving
at a At aon certain streets of the city price.stipulated regular

13,aldermen,of and heldthe board of Octobermayormeeting
confirm,1904, a resolution to and thewas adoptpassed ratify,

madecontract the committee.by
on the after the executionWork was begun immediatelypaving

4,contract and until when aof the continued October temporary
was the of underinjunction granted payment any moneyagainst

contract, andthe the Barber ceasedCompany thereupon opera-
tions. The court ruled that the valid andcontract was binding

dissolved,and ordered that and thethe betemporary injunction
plaintiffs excepted.

Samuel forW. theEmery, plaintiffs.

Bartlett and L. theErnest for defendants.Page Ghiptill,§•

Walker, J. The councils concurrent votebycity regularly
a sum of forappropriated money street“permanent improve-

Itments.” is claimed thisthat is indefinite asobject so to amount
to an ofattempted to thelegislative executivedelegation power

whoseofficers it be to theduty If it ismight expend money.
that alone,conceded the andexpression, standing orunexplained

evidence,unlimited by extraneous aincludemight great variety
of kind,thepublic andhighway extent ofenterprises, locality,
which would the exercise ofrequire that of deliberationdegree
and inwhich is thejudgment vested thegoverning body, question

whetherremains the circumstances the vote do not suffi-attending
limit the of theciently used.general scope What waslanguage

the of vote,intention the ofmembers the council thecity passing
when ascertained from a consideration of theall evi-competent

?dence What did understand inwas included thethey expression
street“permanent The that theimprovements”? facts hadcity

in 1903 a ofadopted inpolicy making permanent improvements
the road-bed of streets,the as fromcontradistinguished temporary
repairs, by that after anusing asphalt of thepaving, investigation

the hadsubject city for andappropriated money asphalt paving,
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laid, bethat toamount of was provinga considerable pavingthat
thatthat work of charac-constitute evidence showingsatisfactory,

in the to the resolu-was included title jointthe streetster upon
such was the inten-and in the thereof. Thatof 1904 bodytion

doubt under the cir-councils can admit of littletion of the city
lan-a not with thecumstances, while is inconsistentsuch purpose

to whether otherIt is therefore unnecessary inquireused.guage
not calledbe permanent.mighthighway improvements

an forhad voted repair­As the councils appropriationcity legally
Concord, 367,N.(Hall v. H. bythe 71 371) usingstreetsing

the vote into effectof practicalthe duty carryingasphalt paving,
Inof and aldermen. the absencethe board mayordevolved upon

have the ofthe they powersof upon subject,special legislation
2; Ib., 48,46,S.,P. o. s. c.inin towns this respect.selectmen

1899, 29, s. If of a com­14; e. 3. the specials. Laws appointment
work the contractthe of the was illegal,to formittee provide doing

in of the was afterwardcityto make behalfwhich they attempted
aldermen; andof andformal vote of the boarda mayorratified by

it in firstof that to make theit within the bodysince was power
it.instance, their ofand upon adoptionit became valid binding

168; v.Gilman, N. Monadnock R. R.v. 3 H.School District
Galveston, 341,281; Hitchcockv. 96 U. S.49 N. H.Peterborough,

348, 349.
theresolution that specialthat the providedThe fact joint ”councils istheir to theshould “report doings citycommittee

whichof the contractthe of theimmaterial question validityupon
made,which,did, if whenand invalidthewas one of theythings

afterward, ratification.bjrvalidatedwas
to aboutofThe the license money amountingappropriation

it$17,000 That waswas designatedfor street improvements legal.
the sourceasexcept indicatinglicense ismoney unimportant,as

theand the amount of appropriation.it was derivedfrom which
the that the identical moneyis sound reason for claimThere no

hand, was boundon or that the contractorbeenshould have kept
for oneit had been purposethat after legally appropriatedto see

underin used Hisfact for other rightsit had not been purposes.
of formal book-a mere matterdo nothis contract depend upon

the treasurer.by citykeeping

overruled.Pkcceptions

All concurred.


