
SeelyN. v. Co.Insurance 839II.]

553,N. 582.matter. Lisbon v. 49 H. theWhen ratiosLyman,
to,are found or with the ofthey, true valuationagreed together

rates, willthe the taxand enable the court toplaintiffs’ property
determine the extent of the abatements to which the plaintiffs

entitled,are an of law asthe decided inby application Amoskeag
Manchester,Co.v.Mfg. supra.

Case discharged.

J.,Parsons, Walker, J.,and did not sit:C. the con-others
curred.

)Merrimack,
29, (June 1905.

Seely v. Manhattan Life Insurance Co.

prevailing permittedparty closingto argu-The fact that the was make the
verdict,setting appearsfurnishment does not cause for aside a itunless

injustice ruling.that resulted from the
by agent company person insured,an lifeA letter of a insurancewritten to a

policy premium paidstate that bewhich fails to the will void unless the is
corporation duly agent dayto or its authorized on orthe before the it falls

due, prove mailing required byis not admissible to the of the notice the
precedentYork a non-paymentstatute of as conditionNew to forfeiture for

premium.of
improbability uponbroughtThe that suit be awould claim to un-known be

may urged argument support plaintiff’sinfounded be in credibilityof the
a hisas in behalf.witness own

Assumpsit, on a life insurance Plea inpolicy. confession and
avoidance, the but that itadmitting waspolicy, alleging tosubject

ofa condition of forfeiture for non-payment premium provided
innotice was accordance with statute,the New Yorkgiven that

25,notice of a semi-annual due 1894,premium February was
as said statute a noticerequired by by at New Yorkgiven mailing

20, 1894,on and a like atJanuary York,noticeCity NewAlbany,
andthe same that the failedon today, plaintiff suchpay pre-

mium, the became forfeited and void.whereby policy No replica-
Trial andwas filed. verdict for thebytion jury Trans-plaintiff.

term, 1903,ferred from the October of the courtsuperior by
J.Young,

The defendants the case to the andopened jury produced proof
of andthe the of theof forfeiture.non-payment premium After

rested,had the offered evidenceplaintiff thesethey upon ques-
evidence,close alltions. At the of the the court denied the de-
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make theto closing argu-that bethey permittedfendants’ request
in of'ruled, of law and the exercisea matterment, both asand

ad-to make thediscretion, was entitled closingthat the plaintiff
the defendants excepted.To this rulingthedress to jury.

Did the defend-the was:submitted to juryThe only question
intonotice, the has been read you,to one thata similarants put
S.addressed to Johnand dulystampedan envelope properly

York, at the timeBrainardsville, and mail it or aboutNewSeely,
the that the bur-The courtmailed? charged juryit wasthey say

The noticeonwas thethe plaintiff.of questionden uponproof
of thethe secretaryhave been sent bytotoreferred purports

office,and reads follows:New Yorkfrom its asdefendant company
of the Laws ofto 690chapterpursuant“Notice is hereby given,
87,886,1892, No. amount-onYork, that the policypremiumNew

at itsto the$22.09, due and be companywill fall payabletoing
York, 1894.on the 25th ofday February,in of Newoffice the city,

or to athebe to company,shall paidsuch premiumAnd unless
the company’ssuch premium, holdingto collectauthorizedperson

alltherefor, and the pay-that theday,or beforeby policyreceipt
to theand asvoid exceptwill become forfeitedthereonments

ato policy.”paid-upright
who testi-a witness one Herschberger,ascalledThe defendants

at1894, of the defendantshe was the agentthat in January,fied
the semi-aYork, that renewal coveringand receiptNewAlbany,

1894,25, wason the Seely policydue Februaryannual premium
him that thein he collect pre-order mightat that timetosent

the witness that addressedheoffered to show bymium. alsoThey
Brainardsville, York, and to himNew mailedatJohn S. Seely,to

1894,20, notice:theJanuary followingon or aboutpostage paid
22atLife InsuranceManhattan Company,of the“Agency

Y.St., NPearl Albany,North
J.87,886 life of S.No. on theThe on policy“Sir: premium

1894, unlessand25th of February,the daydue onwill beSeely
date. The receipton that company’swillthe expirepaid policy

for collection.to mehas been sent
“H. I. Herschberger, Agent.

cash, $22.09.”“Premium
didthat the noticeon the groundwas excludedThe evidence

1892,Y. LawsNew Yorkofthe statutewith (N.not comply
toalso excepted690, Theythe defendants excepted.c. s. and92),

theevidence, remarks ofand to certainof otherthe exclusion
in closing argument.counselplaintiff’s

Howe, for theand Martin plaintiff.HaleB..Napoleon

Hollis, the defendants.forStreeter
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which the bur-Bingham, It be doubtful upon partyJ. may
at therested. It was ruledraised the pleaden of the issue by

No was taken tothe exceptionit was plaintiff.trial that upon
to make theThe was closingplaintiff permittedthis ruling.

to do so been denied.request havingthe defendants’argument,
a law and intrial as matter ofmade theThis denial was by judge

If a andit was matter of discretionof his discretion.the exercise
whomit is to considerunnecessary uponnot of strict right,legal

The therefore arisesthe issue rested. inquirythe burden of
is a matterthethe of closing argumentwhether privilege making

latter,; and if the whetherone of discretionof orstrict right,legal
a failure of as to warrantsuch justice settingthe case presents

in of thethe verdict favor plaintiff.aside
in in ofthis state the casewas first consideredThis question

Stone, 593,44 N. H. and it was held that asv.ProbateJudge of
thetrial court the open­the of the prevailing partyruling giving

erroneous, was that thewas the presumption partyand closeing
in ofwas made had suffered consequencewhom the rulingagainst

“error, must be set aside.” This decisionand that the verdictthe
of Board­a of the court in the later casewas by majorityapproved

120, J.,Woodman, Doe, In the dis­N. H.man v. 47 dissenting.
“143, that a verdict is not dis­it is saidsenting opinion 144)(pp.

was tothe that the permitted openturbed on wrong partyground
close, thator unless it some substantial injuryto clearly appears

” “resulted; of is a matter ofthat the order prac­has argument
trials, of lawtice, the of and not ato conduct principlerelating

. trials, and it is withinthe to be established bygoverning rights
court, not reversed unless itthe discretion of the whose isruling

has actualproduced injustice.”
227, Foster, J.,Merrill, H.In 56 N. after discussingv.Hardy

in Boardmanto thethis and opinionquestion referring dissenting
Woodman, : “I think court bev. the would hardlysays (p. 234)

in con­in a discretion which should operatejustified entertaining
kind,”in thiswith the rule and matters offlict practicegeneral

the in Probate v. Stone.Judgedecisionapparently approving of
Laithe,1878, in 58 N. H.In the arose v.same question Schoff

close,allowed and on503. In this case the was toplaintiff ojien
that would assume the burden of and a ver­condition he proof;

“favor,indict rendered his it was held that a verdictbeenhaving
is not set aside on the that the wasground prevailing party

close,and unless it is shown that the otherallowed to partyopen
inactual Here the advancedhas suffered injustice.” presumption

Stone, that has suffered anProbate v. the defeated partyJudge of
himof a verdict whenthe aside againstinjustice warranting setting

erroneous, with, and the viewsthe is was done pre-ruling away
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in thesented in Boardman v.dissenting opinion Woodmanwere
adopted.

Head,In 332,Co. N.Amoskeag 336, 337,v. 59 H.Mfg. Doe, J.,C.
“Itsaid: be doubtful in this case tomay which theparty opening

and close would be the rule. . . .given by ageneral And
failure of notjustice shown as the result ofbeing the onruling
this the is no cause for apoint, new trial. . . .ruling An
unfair to be inadvantage, supposed somegained jurisdictions by

close,the the is aparty ofhaving right topresenting argument
which the other cannot But in ourparty reply. there ispractice
no such If the who has notadvantage. theparty close toought
be allowed to his motion for toreply, leave isreply Thegranted.

the close makesparty the final buthaving hereply, does not gain
the of an unfair trialadvantage hisby confining to oneadversary

A fair trial is the of eachargument. legal right And suchparty.
a trial that themay whorequire has not theparty close should
have an to answer anopportunity which heargument by is sur­

or to offer a which heprised, suggestion omitted.”inadvertently
The rule laid down in v. Laithe has been followed in theSchoff

decisions of this court for the andpast twenty-six years, must now
be as the law of the state. Head,regarded Amoskeag Co.v.Mfg.

Beattie, 462, 464;Hilliard v. 59 N. H.supra; Patten v. Cilley,
520,N. H. 528.67

decisions,inConsidered the of these thelight facts inreported
do notthis case disclose that was doneinjustice the defendants by

the on this allFor thatruling point. hadappears, they every
accorded them to answeropportunity any whicharguments by

have been or to offermaythey surprised, whichsuggestions they
have Andomitted. themay inadvertently of the courtruling

the burden of the relievedplacing proof upon plaintiff them from
the burden which should havesustaining borne ifthey werethey

entitled to the closing argument.
new is the to theNothing presented by exception exclusion of

the Brown affidavit. The forreasons its exclusion were sufficient­
forth inset the rendered.ly opinion previously v. InsuranceSeely

., 49, 55,N.Co­ 72 H. 56.
The notice was excluded.Hersehberger properly While it met

of the of thesome New Yorkrequirements statute Y. Laws(N.
1892, 690,c. s. it failed to with the that92), comply provision
“ the notice shall also state that unless such . . .premium,

due,then shall be to the or to apaid corporation, duly appointed
or authorized to collect suchperson or beforeagent premium, by

due,itthe falls the and allday policy payments thereon will
andbecome forfeited void etc. The noticeexcept,” informedsimply

the insured that his would thepolicy expire theday premium
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22at Northdue, li. I. Herschberger, agent,tounless paidbecame
forfeiture,to work aYork;Street, New whereasAlbany,Pearl

him that thestatute, it should have notified policytheunder
was onunless the paid,and void premiumforfeitedwould become

“due, or to afell to the corporation dulyittheor daybefore
collect suchauthorized toor premium.”personagentappointed

information madeall the essentialcontainednot havingThe notice
statute, for to considerit is usunnecessarytheofthisby provision

of the statute must bethat the wordscontentionthe plaintiff’s
insurancein tbe cases ofordinarynoticesin framingfollowed
ofcontracts, reason that are readily capable beingfor theythe

in Phelan v.and are unmistakable meaning.in such casesused
150; Co.,147, Assurance 11Co., N. Y. Schad v.113Insurance

640;N. Y.487, 489, in 155 McDougallDiv.Y. approvedN. App.
N. Y. 551.135Society,v.

“Ifor the said:of his counsel plaintiffIn coursethe argument
sense, that allhere which common and isa issay thingmight

If wasMrs. knew that void bySeely policyevidence is anyway.
tbe of sheof on twenty-fifth February,tbe premiumnon-payment

Ifand contest it. acome into court here per-wouldn’t probably
founded,is n’t well havethat their claim theyson knows —that

inclaim, would n’t comeno submit to they ordinarilyyougot —I
matter ofa it.” To these contentions ashere and make claim for

made to thedefendants No reference wasthe excepted.argument
in theerror charge.alleged

in a inference can befrom facts proof particularWhether
Railroad,drawn, 68 N. H.a of law. Mitchell v.is question

ofis in tbe96. The here whetherquestion presented argument
to draw an inference which couldthe werecounsel jury requested

law. No or isdrawn as matter of considerationnot be argument
the that the of a suitto sustainnecessary proposition prosecution

is not a he shouldthe reason haveby whyplaintiff legal judgment
to main­in It is not that counselhis favor. probable attempted

that court failure to refer to suchtain such a or the byproposition,
case,claim, made,if law of ora would indorse it as the thetacitly

so of otherthat the would understand anyjury language capable
the used to such a con­Neither is openinterpretation. language

struction; to notfor the inference the were asked draw wasjury
a intothat the had cause because she came courtplaintiff good

it, that did she had none. Herwith but she not know knowledge
as to the of her when suit not bemayclaimvalidity commencing

recover, it thatdoes not followmaterial her to butrightupon
in the course of the trialof fact not arisequestions may upon

or have Thewhich such otherwise some bearing.knowledge may
hadto was whether the defendantsissue submitted theonly jury
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mailed theto the deceased notice to entitlerequired them to de-
theclare forfeited for ofpolicy non-payment If suchpremium.

notice did not thecorns to deceased the thatthrough post-office,
hadfact some to contradicttendency the defendants’ claim that it

mailed. Thehad been was herself aplaintiff witness thisupon
Whether told the truthshe was aquestion. material inissue the

case, had the toand counsel theright urge upon consid-jury any
Whether,erations to hersupporttending credibility. if hadshe

inseen her orhusband’s foundpossession his theamong papers
in thenotice dispute of theestablishing invalidity shepolicy,

in awould have defendants,contest withengaged hopeless the is
a withconsideration some thebearing truth of herweight upon

that she knew of no such notice. Ifstory there were other grounds
of the notice whichirrespective she haveupon may sheexpected

recover, such consideration furnish amight might sufficient argu-
inment to the claim heranswer of counsel. But a is notparty

andebarred from inference of fact drawn,which beurging may
it bebecause answered.may Whethersuccessfully either infer-

drawn,ence shall and whetherbe one inference successfully
other,answers or defeats the is for the As there was anjury.

inissue to whichthe case the of counselargument might properly
and it was not shown thatas theapply, wasargument toapplied

relate,an issue didto which it not the must be over-exception
ruled.

The other to the of doexceptions argument counsel not require
extended consideration. There was evidence that the ofsecretary

Gifford,Mr.the had to withcompany, do thesomething Seely
it,hesince he hadpolicy tosigned though do with thenothing

Ifnotice. the remark to could beobjected understoodproperly
as Gifford as one of the to the and mail­including parties making

notice,of the it does not to haveing appear been more than an
inadvertent misstatement of an immaterial matter of testimony
which the had heard. The reference tojury the fact thethat case

others,was to theinteresting plaintiff, to does notthough dry
to have been to mislead theappear intended andjury improperly

invoke their in asuch manner as to the verdictsympathy require
Laconia,to setbe aside. v. 71 N. H.Gilman 212.

overruled.Exceptions

Young, J.,andWalker J did not thesit: others concurred


