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a suit in equity. Under these circumstances the plaintiff is not
entitled to the injunction prayed for. The bill should be dis-
missed.

Case discharged.

All concurred.

Sullivan, %
June 29, 1905. ¢

(GUNNISON ». ABBOIT & a.

A vendor who attaches the goods sold in an action against the vendee may be
estopped to thereafter roscind the sale for fraud and reclaim the property,
as against subsequent attaching creditors ; and whether he is so estopped
in a given case is a question of fact.

'TROVER, by a sheriff, against receiptors for attached property.
Trial before Peaslee, J., at the November term, 1904, of the supe-
rior court, and verdict for the plaintiff, to which the defendants
excepted.

In July, 1908, one Daniels fraudulently obtained a pair of
horses from the defendant Abbott, giving therefor $256 in cash, a
horse obtained from a third person through fraud, and a bogus
check. He obtained several horses in a similar way and decamped
with them, but was arrvested a few days later and brought back to
this state, together with a number of horses, including those ob-
tained from Abbott. July 81, Abbott directed the plaintiff to
attach the horses in an action against Daniels for fraud and con-
version. One Chellis had a claim against Daniels antedating all
the foregoing transactions, and while he knew that Daniels had
been obtaining horses through fraud, he did not know what par-
ticular animals were so acquired. He sued Danicls and directed
the plaintiff to attach all the horses, his action being subsequent
to the Abbott attachment. Abbott, who had been advised by his
counsel to rescind the sale to Daniels because of fraud and to re-
claim his horses, then tendered to the plaintiff the horse and money
received from Daniels and demanded that his property be returned
to him. The plaintiff declined the tender and refused to give up
the horses, and thereupon the defendants gave the receipt now in
suit. The present action was brought in October, 1904, and at the
first term Abbott paid the sum of $256 into court. The horse
traded to him by Danicls had previously been returned to the per-
son from whom the latter obtained it.
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Burt Chellis and Leon F. Paige, for the plaintiff.

Albert 8. Waost, for the defendants.

BmwarAM, J.  Chellis is the plaintiff in intervest, and the case
will be considered as though he were the plaintiff of record. The
general verdict in his favor includes a finding that he knew at the
time he attached the horses on the writ against Daniels that
Abbott had previously attached them as Daniels property, and that
relying thereon he attached them and changed his position. Such
a finding is not only not inconsistent with the special facts found
in the case, but could reasonably be inferred from them. Under
these circumstances, if Abbott were allowed to rescind the sale to
Daniels and hold the horses as his own Chellis would suffer a
detriment, for he would be liable in damages as a tort-feasor.
Larley v. Lincoln, 51 N. H. 577; Moody v. Drown, 58 N. H. 45;
Thurston v. Blanchard, 22 Pick. 18, It follows that Abbott is es-
topped to set up a right to rescind the sale because of Daniels’
fraud (Haynes v. Sanborn, 456 N. H. 429 ; Carpenter v. Cummings,
40 N. H. 158; Evans v. Warren, 122 Mags. 308), and that there
should be judgment for the plaintiff.

Lzception overruled.

All concurred.

Grafton,
June 29, 1905.

Kmviparn 4 a. v. WATERMANX.

‘When a written contract for the sale of standing timber is unambiguous on
its face, but it is found that there are two or more lots to which its terms
will apply, oral evidence is admissible for the purpose of showing <hich
tract was intended.

TRESPASS de bonis asportatis. Plea, the general issue, with a
brief statement alleging that the defendant cut and removed the
timber in question by virtue of a written contract with the plain-
tiffs. Trial before Pike, J., at the November term, 1904, of the
superior court, and verdict for the plaintiffs.

In 1901, the plaintiffs owned two lots of land in West Lebanon,
one north of the cemetery and the other in ¢«the Glen.” Part of
the pine timber had been cut and removed from each lot, and that
which remained was scattered over the lots in small clumps and




