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Burt Chellisand Leon E. for thePaige, plaintiff.

Wait,Albert S. thefor defendants.

Bingham, J. Chellis is interest,the in and theplaintiff case
will be considered as he thewere ofthough plaintiff record. The

verdict in his favorgeneral includes a that be knew at thefinding
time he attached the horses on the writ Daniels thatagainst
Abbott had attached thempreviously as Daniels thatandproperty,

thereon herelying attached them and his Suchchanged position.
a is not notfinding inconsistent withonly the facts foundspecial

case,in the but could be inferred from them. Underreasonably
circumstances,these if Abbott were allowed to rescind the sale to

Daniels and hold the' horses as his own Chellis would suffer a
detriment, for he would be inliable as a tort-feasor.damages

Lincoln, 577;v. 51 N. H.Farley Drown, ;v. 58 N. H. 45­Moody
Blanchard,Thurston v. 22 Pick. 18. It follows that Abbott is es-­

to set atopped to rescind the saleup right because of Daniels’
fraud Sanborn, 429;v. 45 N. H. v.(Haynes Cummings,Carpenter
40 158;N. H. Warren,Evans v. 122 andMass. that there303),
should be for thejudgment plaintiff.

overruled.Exception

All concurred.

)Grafton,
29, 1905. (June

Kimball a. v. Waterman.&

standingWhen a unambiguouswritten contract for the sale of timber is on
face,its but it is found that there are ortwo more lots to its termswhich

apply, purpose showingwill oral evidence is admissible for the of which
tract was intended.

Trespass Plea, issue,de bonis the with aasportatis. general
brief statement that the defendant cut andalleging removed the

intimber virtue aof writtenquestion by contract with the plain-
Pike, J.,tiffs. Trial term, 1904,before at the November of the

court, and verdict forsuperior the plaintiffs.
1901,In the Lebanon,owned land inplaintiffs two lots of West

“one north of the and the other in the Cien.” Part ofcemetery
the lot,timber had been cut and removed from each andpine that
which remained was scattered inover the lots small andclumps
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contracted28, 1901, defendant withtheOctoberareas.extended
that Cornelia andto show“This isas follows:the plaintiffs

ofP. Waterman one lot pineto T.have soldM. KimballEunice
of thenorth cemeteryKimballon the propertysituatedtimber

Glen, so-called, andwestin thetimber situatedlot ofone pineand
Crawford, forMrs. Marionowned byof thesouthwest property

Mr. Water-dollars bytwo hundred paidofand in consideration
Kimball.”the Missesman to

of theand removed most1903, cutand the defendantIn 1902
He claimed thatthe same.lots and soldfrom thesetimberpine

“ Kim-him timber on thecut all theto pineentitledthe contract
and to the intro-exceptednorth of the cemetery,”ball property

thewhat ofto prove portionoral tendingduction of testimony
of the sale.was the subjecttimber thereonpine

Hibbard, IraChamberlin, li. and forClarence Colby,AlonzoL.
the plaintiffs.

Sloane,and Scott for the defendant.H.Marshall Cobleigh

Bingham, is that the verdictJ. The defendant’s contention
was introduced toaside because oral provemust be set testimony

the Kimballtimber on propertya of the pinethat only portion
It foundincluded in the sale. is thatthe wasnorth of cemetery

intwo of landowned lotstime of the sale the plaintiffsat the
inLebanon, north of the the othercemetery,one lotWest being

Glen, on the lots wastimber thenthe and that the remainingpine
In thein and extended areas.over them small clumpsscattered

asof the sale is describedthewritten subject-matteragreement,
“ north ofon the Kimballone lot of timber situated propertypine

in the Glen.”and lot of timber situatedone pinethe cemetery
when anits face is but attemptcontract unambiguous;The upon

andit to the facts circumstances surroundingis made to apply
made, it that there are twoat time it was is foundthe theparties

tract of land whichor of timber on eachor more lots areas pine
words, is a latentIn other thereanswer its terms. ambiguity

lotof oral to show whatthe introduction testimonywhich permits
toeach tract of land was intended be sold.or area of onpine

286-288,849; Ev.,N. H. 1 Gr. ss.50v.Pickering Pickering,
297-300.

overruled.IHception

All concurred.


