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danger employmentknowledge can-of a of hisA has no actualwhoservant
thereto, conclu-risk incident unless itassumed thenot be held to have

necessaryacquired forsively appears the informationthat he havewould
ordinaryprotection by of care.his the exercise

■ submission, ques-competent its theto warrantis evidenceWhen there
cause, a con-negligence a the solefellqyv-servantof wastion whether

cause, plaintiff’s injurymerely one of factof the isor the occasioncurrent
jury.for the

cooperating negligence aof fellow-injury a results from theIf to servant
master, the latter is liable therefor.and theservant

have caused theCase, to been byfor injuries allegedpersonal
Trial and verdict for theby plain-jurydefendants’ negligence.

term, 1905, thethe offrom January superiorTransferredtiff.
Wallace, J., to the denialon the defendants’C. exceptionsbycourt

a inand the direction of verdictfor a nonsuitmotionsof their
favor.'their

Theto the facts:tended following plain-The evidence prove
inwas as atiff, employed helperman of ordinary intelligence,a
inbut was withoutmachine shop, experiencedefendants’the

28, 1904, ina line of theJanuary shaftingshafting.repairing
four feet from one end. Thebroke aboutboiler-housedefendants’

feetand was about sixfeet suspendedwas about forty longline
to the roof. defend-J bolted Theboilersthe by hangersabove

all andmechanic, had of thewho machinerychargeants’ master
machinist,it, a to takedirected Kelley,to repairmen employed

millbreak after the had shutand theas repairhelperthe plaintiff
itthe was toto make necessary separateIn order repairs,down.

with aand themof the join coupling.ends shaftingthe broken
theunable to piecethe were push longand plaintiffKelley

boxes, worn with and wasit wasthe because turningthrough
andthe stilloil. cleaned shafting, beingwith Theygummed

it in theit, the that heldremoved capsto move theyunable
ends, athe broken screwedthen couplingThey separatedboxes.

back, and inserted itsthe long piecethe short piece, pushedto
direction, theKelley’s plaintiff pro-in the Bycoupling.■end

withinto thethe coupling pipe-tongs,to screw long .piececeeded
turn,the third the shaft-a and at aboutheldKelley light;while

and fell thethe boxes upon plaintiff, causingout ofrolleding
If had beenthe caps replacedof.complainedthe injuries

ininserted thethe was coupling,end of long pieceafter the
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loosened,or if lmd been the accident could notmerelythey
were not becauseTheyhave replacedhappened. Kelley thought

withoutthe could be turned them.safely Theshafting shafting
line,it out of or there wasfell was because some troublebecause

in farthest from thewith the box the where the menhanger point
were at work. The was free from fault at the time heplaintiff

hewas Neither nor thereKelley wassupposedinjured. danger
in method thetheir of work. Some one should beenhavedoing

it,while theordered to watch the others worked orshafting upon
men should have been to it theenough employed push through

ifboxes without the and either of theseremoving caps; precau-
taken,had thetions been accident would not have happened.

Eastman, Ohurchill,Scammon Gardner and L.Arthur for the
plaintiff.

John T. forlíivel and theGeorge Hughes, defendants.

Parsons, C. J. aWhen servant an actionbrings hisagainst
the of toupon recover for anemployer ground negligence, injury

insustained of show,the course his he must main-employment, to
action,tain ansuch that his failedmaster 'to perform a theduty

benefit,law on him for his and that the failureimposed to perform
it was ofthe cause hislegal injury.

One in which the theparticular defendantsplaintiff says failed
to their toward him was theirperform failure to inform himduty
of the to which he was indanger subjected to turnattempting

inthe shaft while it the oflaid boxes the with thehangers caps
removed—a which he he did notdanger says appreciate, and the
risks he didwhich not assumeconsequently as aattending matter
of Iflaw his of wascontract service. there evidence fromby

findwhich the the facts thus thejury defendants’might alleged,
denied,motions were whether the defendantsproperly were negli-

in orother not.gent respects
defendants, inor not the theWhether exercise of ordinary-

care, to informedhave the of theought plaintiff to whichdanger
he was in thesubjected, questiondepends part upon whether

to have that wouldanticipatedthey ought Kelley remove the
established,thatand is a of tofact becaps; question like

facts,other Theevidence. fact that theby couldshafting have
inbeen with the is evidence fromrepaired caps place which

it could found thebe that defendants were not bound to antici-
removal,their itbut is not conclusive ofpate that question.

alone,It be thatcannot said from fact when the location and
considered,ofcondition the are that anshafting manordinary
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would,with not havewho was familiar it thatanticipated Kelley
it beremove the So cannot said that itcaps.would conclu-

that the defendants not to have antici-sively oughtappears
It found, therefore,he them. bethat would remove mightpated

to have that wouldthat defendants anticipated Kelleythe ought
it be found thatremove the consequently, mightcaps; they
of the to turn-have notified the incidentplaintiff dangershould

But thethe after their removal. defendants contending shafting
that, the manif it be found that wouldeven could haveordinary

of it cannotthe that be foundnotified wereplaintiff danger, they
fault, that thein because it wouldconclusively appears plaintiff

if he had used informof the care toordinaiyhave known danger
Ifto it. he to known ofin have thatoughthimself respect

inlaw no to it the defend-the duty respect uponimposeddanger,
the knewfor his benefit. heNotwithstanding plaintiffants

work,the when heif fell was at it doesinjured shaftingwould be
it ifto known liable fallthat he have was to heoughtnot follow

he thein the did after were removed. Itit wasway capsturned
in which it was to turn.hi the boxes Thedesignedlying

work,kindin that of he waswas unskilled turning-plaintiff
wasand there about the work orshafting slowly, nothingthe

it to call the attention ofcalculated such aofthe doingway
liable rollthat the was to out ofto the fact theshaftingman

to turn it. these facts it doesif he continued notUponhangers
in fault for notthat he was of theknowingconclusively appear

words,or,he, in otherwas that heexposed,to whichdanger
when, case,infor as itóf his thisthe risk injury;assumed

inwas not fact aware of the tothat the plaintiff dangerappears
he will not be held to have assumedwas thewhich he exposed,

it that heunless wouldclearlythereto haveappearsrisk incident
ifthe he hadand risk usedknown of the appreciateddanger

tohimself in relation it. Miller v. Rail­informcare toordinary
ante, 159;330;road, ante, KasjetaStevens v. v.p.Company,p.

ante, 22; ante, 18; St. Jeanv. Railway,Murphy p.p.Company,
Amidon,587; 301;72 N. H.N. v. SlackTolles, EnglishH.v. 72

Pierce, 79;267; N. H.Carter, v. 72N. H. Galvin Boycev. 72
41; Railroad, 427;v. 71 N. H.Johnson, H.72 N. Olneyv.

346;N. McLaine v.71 H. 71v. Company,Lapelle Company,
Bartlett, 174;N. H.294; 71 Sanders v.H. v.N. Thompson

Mills, 574;N. H.624; Edwards v. Tilton 70N. H.70Company,
564;Warren, Co.,Fibre70 N. H. Morrison v. 70Bennett v.

406; Railroad, 364;N. H. Carr v. ElectricH. v. 70N. Story
308; Railroad, 242;N. H.Co., v. 70 LeazotteN. H.70 Whitcher

N. H.Railroad, 5;H. v. 69 628.70 N. Lintottv. Company,
whenthat was heKelleyThe contend negligentdefendants
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it that histhat conclusively appears negli­andthe caps,removed
of the plaintiff’swas the causelegal injury.in that respectgence

cause, causes, orof thesole one concurringthat was theWhether
a of fact.is questionof the injuryoccasion plaintiff’stheonly

Co., be found that theN. H. 1. Since it couldEla v. Cable 71
andin to theinstructedhave been respect danger,shouldplaintiff

notwould havehad done the accident happened,if that beenthat
verdict, ifthe even it is concededsustainwas evidence tothere

and contributed towas that his negligencethat Kelley negligent
A iswho theservant bythe plaintiff’s injury. injuredcause

aof his and fellow-servant maymasterconcurrent negligence
Mat­either, he himself without fault.wasfromrecover provided

H. 600.70 N.thews v. Clough,
master’sof a breach of thethere was non-delegableAs evidence

work,as of the as athe to theto instruct plaintiff danger•duty
to the of theaccident sufficient authorize submissioncausé oí the

in thematerial absence ofto the it is not to inquire, anycase jury,
the whether the ofallegedraising question, negligence•exceptions

in a number men tomechanic so small of thethe master assigning
fellow-servant, asof a thethe argued bywork was negligence

todefendants, a of the furnish sufficientor breach master’s duty
instrumentalities, Ifthe the defendantsas claimed by plaintiff.

be in their contention on this thewere found to point, excep-right
motions adenial of the for nonsuit and to direct ations to the

notverdict could be sustained.
from itthere was evidence which could found thatbeAlthough

the defendants made a settlement with the hebeforeplaintiff
suit, have thatthis the found no wassettlementjurybrought

made, toand there was evidence sustain their theAsfinding.
defendants,thehad not with theresettled was no con-plaintiff

rescinded, and theretract to be could be in handshisnothing
it,him inwhich had been to of andpaid which it waspursuance

him to returnincumbent before a rescission.upon

overruled.Exceptions

All concurred.


