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If inevidence rebuttal contradicts the alleging-defendant’s claim without
facts, testimonynew substantive in mere denial thereof is not admissible

in legal right.surrebuttal as a matter of
operated byWhere a machine has presencebeen jury,,inwitnesses the of the

operation byits argument,in accompanied bycounsel the ofcourse com-
by evidence,ments objectionable.warranted the is not

Assumpsit, for the of a cash Trialprice andregister. by jury
verdict for the Transferredplaintiffs. term,from the February
1905, Peaslee,of the courtsuperior J.by' The plaintiffs introduced evidence of a sale,written contract of
and rested. The defendant introduced evidence to showtending
that hadhe certain talks with the in theplaintiffs’ toagent regard
machine before he business,his ofopened place as uponbearing
the of andquestion rebuttal,fraud Inrescission. the testi-agent
fied that the talks were after the saloon was that thereopened,
was in the' and that amoney customerregister, abought cigar.
The defendant then offered evidence that there was no inmoney
the at the time orregister times referred to and that no one bought

there,a as excluded,the testified.cigar The evidenceagent was
tosubject exception.

rested,After the defendant the introduced evidenceplaintiffs
to that the conversation withtending prove their occurredagent

in the afternoon. The defendant then offered to show the time
occurred,of it aday witness hadwho testifiedby on cross-already

examination that it was in the The evidence wasearly morning.
excluded, and the defendant excepted.

the trial the machineDuring was theoperated by plaintiffs’
and the defendant. Inagent his toby the theargument jury,

plaintiffs’ counsel the andmachine commentedoperated theupon
manner in which the defendant tried to it. To this theoperate
defendant excepted.

Foster, Kivel,Mitchell John and T.George for theHughes,‡
plaintiffs.

S.William Pierce Orrinand It. for the defendant.Fairfield,

Walker, J. It that at trialthe it was material toappears
determine whether the defendant had inbusiness hisbegun doing

him,saloon when the called on and heplaintiff’s whetheragent
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ofthe existenceEvidence ofthe cashthen register.was using
wasthat the defendantto showtendencyhadfacts somethese

had been de­and not.of thehis registersatisfied with purchase
inclaimed, and it was receivedas hethefrauded plaintiff,by

of fraud. Jtthe issueevidencethe defendant’s uponanswer to
the of theona new substantive position partdid not constitute
claim of fraud.to the defendant’stendedbut merely denyplaintiff,

in of thethe denial plaintiff’sevidence of defendantThe proffered
surrebuttal,therefore, in andnot, rebuttal orevidence was strictly

at thatto its stagehad no absolute receptionthe defendant right
Court, 50,-56 589;N. ofH. Ruleof No.of trial. Rulethe

N. H.45,-71 683; v. 72Court, N. H. Gerrish Whitfield,No.
under the circumstances pre­222. of the evidenceThe exclusion

446, 448. ForBates, N. H.of law. v. 57Kingsents no error
a ofnot as matterdefendant was entitled legalsimilar reasons the

of theto the time dayto introduce further evidence showright
on him.calledplaintiff’s agent

in thehis tothe counsel argumentThe remarks of plaintiff’s
machine, the conclusionofand his the authorizingjury operation

defendant, were, so far asthedid defraudthat the notplaintiff'
evidence,case, and werethe legiti-the basedfrom uponappears

mate.

overruled.Exceptions

Ail concurred.

Belknap, )
7, 1905. (Nov.

Dame v. Woods.

authority agreed case, uponThe court has no to amend. an motion of one of
the oarties.

questions presented by agreedWhere of law an case have been considered
decided, party moving rehearing ground ambiguityand the for a on the of

may apply superior agreementin the record to the court for relief from his
questions fact; applicationand a trial of the of and such is to be considered

applicable petitionsunder the rules of law to for new trial.

MOTiON,by plaintiff, rehearing reportedthe for a of the case as
ante, p. plaintiff procured case,222. The an amendment of the
by appears agreed by partieswhich it that the facts were to the

hearing uponwithout a the merits.


