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ofthe existenceEvidence ofthe cashthen register.was using
wasthat the defendantto showtendencyhadfacts somethese

had been de­and not.of thehis registersatisfied with purchase
inclaimed, and it was receivedas hethefrauded plaintiff,by

of fraud. Jtthe issueevidencethe defendant’s uponanswer to
the of theona new substantive position partdid not constitute
claim of fraud.to the defendant’stendedbut merely denyplaintiff,

in of thethe denial plaintiff’sevidence of defendantThe proffered
surrebuttal,therefore, in andnot, rebuttal orevidence was strictly

at thatto its stagehad no absolute receptionthe defendant right
Court, 50,-56 589;N. ofH. Ruleof No.of trial. Rulethe

N. H.45,-71 683; v. 72Court, N. H. Gerrish Whitfield,No.
under the circumstances pre­222. of the evidenceThe exclusion

446, 448. ForBates, N. H.of law. v. 57Kingsents no error
a ofnot as matterdefendant was entitled legalsimilar reasons the

of theto the time dayto introduce further evidence showright
on him.calledplaintiff’s agent

in thehis tothe counsel argumentThe remarks of plaintiff’s
machine, the conclusionofand his the authorizingjury operation

defendant, were, so far asthedid defraudthat the notplaintiff'
evidence,case, and werethe legiti-the basedfrom uponappears

mate.

overruled.Exceptions

Ail concurred.

Belknap, )
7, 1905. (Nov.

Dame v. Woods.

authority agreed case, uponThe court has no to amend. an motion of one of
the oarties.

questions presented by agreedWhere of law an case have been considered
decided, party moving rehearing ground ambiguityand the for a on the of

may apply superior agreementin the record to the court for relief from his
questions fact; applicationand a trial of the of and such is to be considered

applicable petitionsunder the rules of law to for new trial.

MOTiON,by plaintiff, rehearing reportedthe for a of the case as
ante, p. plaintiff procured case,222. The an amendment of the
by appears agreed by partieswhich it that the facts were to the

hearing uponwithout a the merits.
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Peaslee,andB. Gox S.George for theWalter plaintiff.

Plummer,■Jewett for the defendant.

Chase, J. The case betooriginal purported transferred upon
court;a of facts theby court,and thisfinding superior so under-

it, the inmadestanding thesuggestion toopinion anrelating
(ante,.amendment of the case in accordance with thep. 224), well

established when ispractice there in the recordambiguity which
can be cured without a new trial.readily It now thatappears

court,the facts were foundnot the but wereby toagreed by
the inThis the case renders theparties. change rela-suggestion

anto amendment asting the courtinappropriate, does not have
anto amend case.■authority Bell v.agreed N.17 H.Twilight,

528. The course to the court foronly open inremoving ambiguity
asuch case is to todecline consider the of law untilquestions the

facts ininvolved them are andfully clearly Kaulbachpresented.
616;Kaulbach, ;v. Cutter,63 N. H. 615­ Preston v. 63 N. H. Sar­­

Invalid Furniture Co.gent 672;v. 65Sargent, N. H. State v.
Lewis, 623;66 596;N. H. Adams v. 67 N. H.Varney, Martin v.

562;68 N.Livingston, Balcom, 635;H. Laton v. N.70 H. Morse
Morse,v. N.71 H. 622. If the court had understood that the

facts were to the andagreed by parties, could notconsequently be
made andfuller more without a furtherexplicit agreement, they

have thatmight justice them to availthought required themselves
of this but considered andprivilege; decided thehaving ques­
tions, this course is not now The courseopen. only left to the

is. to theplaintiff to becourt to fromapply superior relieved his
and for a trial of the ofagreement factquestions v.(Heywood

73;14 N. 528;H. Bell N.Wingate, v. 17 H.Twilight, Wellsv.
Co.,Iron 491, 526; C., 85,48 N. S. 89;H. 50 N. H. Beals v.

Hill, 58 N. H. matter of thatwhich court alone has61) juris­—a
diction. If made,such it considered,is is toapplication be of
course, under the rules of law toapplicable for a newpetitions
trial. The case the aof definiteemphasizes necessity statement
in transferred cases of manner inthe which the facts are settled.

The court are still divided mainthe in case,theupon question
ante,as stated 224.p.

Motion denied.

All concurred.


