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was then using the cash vogister. Evidence of the existence of
these facts had some tendency to show that the defendant was
satisfied with his purchase of the register and had not been de-
frauded by the plaintiff, as he claimed, and it was received in
answer to the defendant’s cvidence upon the issue of fraud. It
did not constitute a new substantive position on the part of the
plaintiff, but merely tended to deny the defendant’s claim of fraud.
The proffered evidence of the defendant in denial of the plaintiff’s
evidence was not, therefore, strictly in rebuttal or surrebuttal, and
the defendant had no absolute right to its reception at that stage
of the trial. Rule of Court, No. 50,—56 N. H. 589; Rule of
Court, No. 45,—71 N. H. 683; Grerresh v. Whitfield, 72 N. H.
2292. The exclusion of the evidence under the circumstances pre-
sents no error of law. King v. Bates, 57 N. H. 446, 448. For
similar reasons the defendant was not entitled as a matter of legal
right to introduce further evidence to show the time of day the
plaintiff’s agent called on him.

The remarks of the plaintifi’s counsel in his argument o the
jury and his operation of the machine, authorizing the conclusion
that the plaintiff did not defraud the defendant, were, so far as
appears from the case, based upon the evidence, and were legiti-
mate.

Haceptions overruled.

AL concurred.

Belknap, %
Nov. 7, 1905.

Dane ». WooDSs.

The court has no authority to amend an agrecd case, upon motion of one of
the partics.

Where questions of law presented by an agreed case have been considered
and decided, the party moving for a rehearing on the ground of ambiguity
in the record may apply to the superior court for relief from his agreement
and a trialof the questions of fact ; and such application isto be considered
under the rules of law applicable to petitions for new trial.

Moriox, by the plaintiff, for a rehearing of the case as reported
ante, p. 222. The plaintiff procured an amendment of the case,
by which it appears that the facts were agreed to by the parties
without a hearing upon the merits.
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Greorge B. Cox and Walter S. Peaslee, for the plaintiff.
Jewett ¢ Plummer, for the defendant.

CHASE, J. The original case purported to be transferred upon
a finding of facts by the superior court; and this court, so under-
standing it, made the suggestion in the opinion relating to an
amendment of the case (ante, p. 224), in accordance with the well
established practice when there is ambiguity in the record which
can be readily cured without a new trial. It now appears that
the facts were not found by the court, but were agreed to by
the parties. This change in the case renders the suggestion rela-
ting to an amendment inappropriate, as the court does not have
authority to amend an agreed case. Bell v. Twilight, 17 N. H.
528. The only course open to the court for removing ambiguity in
such a case is to decline to consider the questions of law until the
facts involved in them are fully and clearly presented. Kaulbacl
v. Koulbach, 68 N. H. 615; Preston v. Cutter, 63 N, H. 616 ; Sar-
gent Inwalid PFurniture Co. v. Sargent, 65 N. H. 672; State v.
Lewis, 66 N. H. 623 ; Adams v. Varney, 67 N. H. 596 ; Martin v.
Livingston, 68 N. H. 562; Laton v. Balcom, 70 N. H. 685; Morse
v. Morse, T1 N. H. 622. If the court had understood that the
facts were agreed to by the parties, and consequently could not be
made fuller and more explicit without a further agreement, they
might have thought that justice required them to avail themselves
of this privilege; but having considered and decided the ques-
tions, this course is not now open. The only course left to the
plaintiff is. to apply to the superior court to be relieved from his
agreement and for a trial of the questions of fact (Heywood v.
Wingate, 14 N. H. T3; Bell v. Twilight, 1T N. H. 528 ; Wells v.
Iron Co., 48 N. H. 491, 6526; 8. ¢, 50 N. H. 85, 89; Beals v.
Hil, 58 N. H. 61)—a matter of which that court alone has juris-
diction. If such application is made, it is to be considered, of
course, under the rules of law applicable to petitions for a new
trial. The case emphasizes the necessity of a definite statement
in transferred cases of the manner in which the facts are settled.

The court are still divided upon the main question in the case,
as stated ante, p. 224.

Motion denzed.

All concurred.




