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Putney &Railway Lighting& v. a.Co.Claremont

bycompanyrailway lighting is authorized itswhich charter toandA street
necessarypersonal property mayas and“acquire and be con-such real

empoweredtherebyprosecution isof its business” not toin thevenient
domain, languageinright ofby of eminent the absencethe sametake

power, pointing steps pursued,conferring out to beexpressly the or the
compensation.making provision foror

railways byempowers to take eminent domainstreetwhichThe statute
necessary purposes installingof andmay for the maintain-land as besuch

plants condemnation of land anding power not authorize the waterdoes
powerdiverting procuringpurposeprivileges of streams and withfor the

corporations.byoperate plants land suchlocated on other ownedtowhich

mandamus,Petition, theoffor a writ by plaintiffsbrought
Whittemore, andG. E.M. ArthurPutney,Henry Georgeagainst

commissioners,Bales, to them to assessrailroad require damages
land,certainthe ofplaintiffsanby byoccasioned alleged taking

to the defendant Rob-and belongingappurtenances,water-power,
1904,term, of theTrial at the November courtsuperiorerts.

J., andWallace, who theC. dismissed orderedbefore petition
defendants, to thefor the plaintiffs’ exception.subjectjudgment

Claremont,indam across river whichbyRoberts owns a Sugar
mill. flows watera The dam back the of thehe woolenoperates

300 or Hea distance of feet more. also ownsforeasterlystream
river,land on side the northtract of the south of thea situated

stream,middle of fromwhich the the easterlyline of is extending
203 Inthe back-flow of the dam about feet.limit ofthe easterly

in of about203 there is a natural fall the river fifteenthe last feet
feet, that haswhich creates a never been utilized.water-power

river,land on the north side of theThe ownplaintiffs extending
aof the unutilized and distance ofwater-powerentire lengththe

landeast. also own a tract of on the100 feet further Theyabout
river, itof above the Roberts land and atsouth side the adjoining

At where the own boththe plaintiffsits easterly boundary. point
dam,river, have a from thethe erectedthey northerlysides of

a thehave constructed canal north sideend of which alongthey
on that side of thea located river atof the stream to power-house

Byor end of the unutilizedthe lower easterly water-power.
allthe dam and canal the divertmeans of substantiallyplaintiffs

of and do not return it to the channel of thewater the streamthe
until it reaches the Robertspower-house, deprivingriver thereby

flow land.the water hisbyof the of havingprivilege
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1902, filed aIn the with the secre-plaintiffs petitionAugust,
for of theof state the unutilized watercondemningtary purpose

same,and land Roberts the inof accordanceadjoiningprivilege
158, Statutes,of Publicwith the and re-requirements chapter

tothe board of railroad commissioners assess thequested damages
commissioners,The in doubt asoccasioned tothereby. being

land andto fortheir assess takenwater-powerauthority damages
-of electric for the offor the powerpurpose producing operation
and an electric declined toplant,an electric railway lighting pro-

ceed, this was thereuponand petition brought.

Foster,and MitchellH. Brown for theFrank plaintiffs.$

Hollis, for theHolt and Streeter defendants.Herman

Bingham, J. The are authorized their charterbyplaintiffs ”“ assets,all andcontract the franchisesto by property,acquire
and thethe Claremont Street ClaremontRailwayof Company

“ construct, maintain,to and aElectric Company; operateLight
“steam,railroad,” for the transportationusing any power except

mail,”and over and suchfreight, express, uponof passengers,
and lands within limits of the town of Claremontthehighways ”“ ; tobe for the accommodationnecessaryas may public carry

“in the ofthe town business manufacturing, pro-on generating,
heat,and for of andsupplying electricity purposes light,ducing,

”; into make use of the streets of the townmechanical power
“same; and maintainthe to construct suitable build-distributing

boilers, motors,dams, water and other electricalengines,ings,
and be needed and for con-works as convenientmaymachinery

“lease, hold,business said and tothe of corporation”;ducting
and such real and estate as bemayacquire personalpurchase,

inand convenient the of its business.”prosecutionnecessary
1901, e. 276.Laws

is,of the that it is to beThe first contention plaintiffs implied
”“the in that theuse of word their charteracquire legis-from the

to confer them the to take emi-intended upon power bylature
and as neces-such real bedomain property, personal, mightnent

of business. But the answer to thisthe theirto prosecutionsary
andexercise of this is commonis, as the power against right,that

orcharter does not confer the pointexpressly power,the plaintiffs’
exercise,be in its or make forto pursued provisionthe stepsout

that did notthe is thepresumption legislaturecompensation,
it. Private cannot be invaded thisbyconfer propertytointend

are claimedand statutes whichstatutory authority;withoutpower
Em.are be 1 Lew.its exercise to construed.strictlyto authorize

240.Dorn., 8.
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that ofcontend the eminent domain isThe also rightplaintiffs
4, 27, 1895,Lawsthem section asby chapterconferred upon

93, 1901;Laws and that under theamended by chapter provi-
land,tosions of are authorized condemn the oftheythis statute

andthe defendant Roberts the water theretoprivilege appertain-
of their andso that means dam canal themay diverting, by they

water of the from its natural channel andstream conduct toit
their to be there used in electricalpower-house, developing power.

amended,4, “Allas as ofSection reads follows: street rail-parts
out, located,,located in anot shall be laidpublic highway,ways,

and the location under the of ofchanged, 158provisions chapter
Statutes;the saidPublic take andrailway corporations holdmay

in the manner said statute such land as beprovided by may neces-
of andfor thesary purposes installing powermaintaining plants,,

lines, wires,and tracks,,car-houses siderepair shops, poledepots,
and and said and allpits; railwaygravel corporation persons
whose shall be taken for tlie of suchuseproperty railway corpora-
tion shall allhave the andrespectively rights and b&privileges,

duties, restrictions,allto the andsubject liabilities incontained
said aThis section ofis the streetchapter.” part general railway-
law; and such as is there conferred thepower aplaintiffs, as
street are entitled torailway exercise.corporation, 1895,Laws

27,c. s. 1. The of sectionthe whichportion upon basethey their
“landclaim to condemn andthe water inprivilege question is: Said

and .take hold . .railway corporations may such land as
be for the ofmay necessary purposes andinstalling maintaining

But this does notpower authorizeplants.” provision street rail-
to condemn land and waterway corporations forprivileges the

of streams andpurpose diverting withprocuring power which to
toerected or beoperate erected onpower plants their own land.

On the the therecontrary, conferred is limitedauthority to taking
such land as forbe ormay necessary locating placing power plants
in for use and theposition maintaining same. This construction

to the words used their naturalgives and usual andmoaning such
as is recognized by leading lexicographers. The plaintiffs’ con-
tentions cannot be sustained.

overruled.Exception
All concurred.
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