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5, (1905.Dec.

v. a.State Corron &

may intoxicatingmaintained on the bond of a licensed dealer inbeAn action
prior uponproof proceedinginliquor, his conviction á criminalofwithout

allegedcharge as a breach of the condition.the
liquor,payment of the bond a licensed dealer inofIn an action to enforce

acquittal upon chargingprior an indictment the ofcommission thehis
alleged as a breach of the condition notoffence as that does constitutesame

inadmissible evidence.defence and is nota.
given by liquorrequired in isobject to be a licensed dealerof the bondThe

damages public bysecurity payment aof occasioned to the viola-for the
law; practical impossibility accurately estimatingand the of theoftion

resultingpecuniary injury from a breach theof condition is conclusive
liquidated damages,named is to be treated as in thethat the sumevidence

security payment.any suggestion that it intended as for theof wasabsence
a lesser amount.of

upon compliance aa conditioned a with statute are con-on bondThe sureties
obligor by judgmentequally aprincipalthe or decreewith whichcluded

deny non-compliance.estops him histo
provisions regulatefinding has the of the act to theA that a licensee violated

liquor, byintoxicating state ofmade the board license commis-intraffic
proceedingsioners, hearing, in a for the revocation ofdue notice andafter

fact,license, judicial andof the is conclusive evi-is a determinationthe
paymentsubsequent enforce a bondin a suit to ofsuch violationdence of

uponby his constant adherence to thegiven and conditionedthe licensee
of the statute.terms

board of license commissioners as to aruling that a decision of the stateA
upon questionby in aa is conclusive that subse-of licenseelawviolation

open objectionpaymentquent of his bond is not to the thatsuit to enforce
thereby deprived right by juryto a trialobligor is of his constitutionalthe

relating property.matter toin a
appealrighta of from the state board of license com-non-existence of.The

upon questionmaterial the of the conclusive effect ofmissioners is not
judicially byin a matter determined them.their decision

by applicationparty prejudiced agreedremedy an case is an to theof aThe
questionsagreement and a trialsuperior from the of the ofcourt for relief

fact.
commissioners,byliquor the state board of licenseA of a licenserevocation

act,hearing, judiciala anand is not but exer-reasonable noticewithout
power.administrativecise of

1903,Debt, In the defendant Corronon a bond. ap-August,
aof license commissioners for license oftbe state boardtoplied

class, Theexercised in license wasfirst to be Newport.the
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suit,of the bond inthe executed Corron asbyupon filinggranted
and the United States andFidelity Guarantyprincipal Company

ofas the term the wassurety. license made toDuring complaint
that had violatedthe license commissioners Corron the law by

to an intoxicated notice to Corronliquor person.selling Upon
himand the commissioners found of the offencehearing, guilty

license,and cancelled hisrevoked and made tocharged, complaint
solicitor, who this suit.the county thereupon brought

Peaslee, J., term, 1904,the trial atAt before the November of
court, was nothe there evidence of a breach of the condi-superior
bond, thanof the other thetion before the licenseproceedings

commissioners. The defendants to the admission of evi-excepted
commissioners,of the ofdence action the to the exclusion of evi-

other than commissioners’dence the theupon offinding question
law, andCorron’s of to the denial of theirviolation motion for a

nonsuit.
anAt the of trialtime the indictment was Cor-pending against

ron the of which the himcommissioners foundupon charge guilty,
on which he has since been tried and acquitted. By ofagreement
counsel, the of the of the ofquestion competency judgment acquit-
tal the issue tried wasupon argued.

Brown, solicitor, Fastman,H. arid .EdwinFrank G. attorney-
for the state.general,

Brown,U. for Corron.George

Hollis,Streeter for the United States andFidelity Guaranty
Company.

The ease the1. states that license commissioners found that
had lawviolatedCorron the to anby selling liquor intoxicated

“license,and revoked his and that there was noperson evidence
bond,ofof a breach of the condition the other than the proceed-

before the license commissioners.” The questionings presented
be stated thus: Of what efi'ect is the of themay finding license

commissioners to anwith violation of therespect alleged license
law, in an action of debt a license bond toupon recoverbrought
for the same of the law?violation We submitalleged that such

hasa no effect whatever. To theit conclusivefinding give effect
court,it in the it heldaccorded must be that thesuperior defend-

are the of theants commissioners toestopped by finding thatdeny
of a law;has been violationCorron of the or toguilty state the

in another that theway,same of thething commissionersfinding
makes the res judicata.ofquestion guilt
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definition of the doctrine of byThe classic estoppel judgment,
Case, 20is in Duchessres thatjudicata, Kingston'sor given of

335, aTr. 358: “The of court of concurrentHow. St. judgment
is, bar;a oras a as evi-thedirectly point plea,jurisdiction upon

dence, the matterthe same samepartiesconclusive between upon
court;in in and theanotherdirectly question acknowledgment

is intheof a court of exclusive jurisdiction directly pointupon
same matter the samelike manner the betweenconclusive upon

in in court.”anotherquestionincidentallyparties coming
“ re-work and the fromIn order to an preclude partiesestoppel

must havetheoncequestions adjudicated, judgmentlitigating
court. This conclusive-been rendered a constitutedby legally

however, tri-has, extended the ofbeen to decreesness sometimes
courts of Big.other than the ordinarybunals public justice.”

Est. 7.ed.)(4th
not one that the license commis-will be contended by anyIt.

“ It con-of isconstitute an courtordinarysioners public justice.”
dutiesthat confers them certain judicialceded the statute upon

Little, N. H. 555. Theand v. 72Sargent particularpowers.
in conferredwhich are thi's is thatwith we concerned casepower

1903,95,14, to revokesection Laws theby namely,chapter power
licenses, inand it admitted that their action revok-and cancel is

in is becauseand the this case is final. Thislicensecancellinging
“ that theyCorron the licenseupon impliedly agreedaccepting

contin-revoke and cancel it the of certainmight upon happening
words,Little, Cor-Parrent 72 N. H. 566. In otherv.gencies.”

with sell in this stateron’s status to his torespect rights liquor
thewhomwas the tribunaldeterminedconclusively by upon
theto status. Beforestatute conferred determine thatjurisdiction

not, alicensee, it he aswas a after was justCorronadjudication
wifeorsuccessful libellant in a divorce is a husbandproceeding

decree, an issuebefore the it. status is notafter Corron’ssingle
case, submit,status,in the matter whichthis and we is onlyhis

has res judicata.become
to betweenIn with it commonthis isdealing distinguishsubject

Est., Ifc. 2.in rem and injudgments Big.judgments personam.
classification, hasMr. Holmes shownwe this which Justiceadopt

and cancel-is to be' the revokinglikely misleading, adjudication
v.Corron’s a in rem. Brigham Payer-license isling judgment

inaweather, 140 termedMass. 411. Whether it be judgment
rem, Corronbe all world becauseor held conclusive theupon

the com-that the of certainagreed upon contingencieshappening
hisholdtomissioners his to continuedeterminemight right

license, be-their decisionmore can be claimed than thatnothing
the reportin the a uponsame class of cases as decree enteredlongs
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between townsboundariesto fix theappointedof commissioners
of the ofdecisions comptroller34 N. II.v. Albany, 577),(.Pitman

inG-alli, S. adjudications94 IJ. 673),v.the currency (Casey
and ofacquittalcondemnationin of thematters prize,admiralty

indecreesdecrees establishing pedigree,in the exchequer,goods
4,Est., cc. 5.divorce, like.and the Big.andmatters of marriage

and their effectthe power,are acts of sovereignSuch judgments
v. Bayerweaiher,Brigham supra.cannot be collaterally.disputed

itself, of factand not the findings uponBut it is the adjudication
“determined. Prob-thus conclusivelywhich which isit proceeds,

omnes ininterin cases are conclusiveably only prizejudgments
Est. 14.of decision.”and Big.to the groundsregard findings

case, it fact of the re-is theto thethis presentApplying principle
find-thehas been determined—notvocation the license whichof

law.has violated theof the fact that Corroning
“ forfeited,a or orders itIf declares vessela courtcompetent

will,claims, or aall or divorces a establishessold free of couple,
divorced,. is the. . title is thea coupleparamount passed,

not,world,established, whether orwill as all the partiesis against
. . .it be so. Butbecause the has said that shallsovereign

A a of B.is that recover debtthe same is true when the judgment
B,debt from and no oneis to collect theThe forcepublic pledged

And init. it does not followwithin the can opposejurisdiction
latter, true,nor is it that thethan in thethe former case moreany

inall world what weon the maybecause conclusivejudgment,
effect, all as an ad-call conclusiveits is equally uponlegislative

con-On thethe facts which it isofjudication upon grounded.
courts, to whichas sentences ofthose such prizetrary, judgments,

arein collateralthe effect has beengreatest proceedings,given
whichsaid to evidence of the facts they pro-be conclusive upon

heard beforeare to be theyceed who entitledonly against parties
side, then,... on onewere rendered. We may any argu-lay

all world arethat thement based on the expressionmisleading
not mean that thea in rem. This does all-toparties proceeding

heard; in interest areworld are and asentitled to be strangers
heard, should benot to there is no reason theyentitled be why

fact, to admit the titlethe of boundbound by findings although
or v.Brigham Bayer-status which the establishes.”judgment
'weather, a of theIt held that decree pro-wassupra. accordingly

a ina not admissible on billbate court will to isadmitting probate
thethe mental at theas evidence of testator’s timeequity capacity

executed, inwill was one not a to theparty proceedingsagainst
the court.probate

thoseNo authoritative case can be found excepting involving
of a as acourts of admiralty prize,judgments condemning ship
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like,and the wherein it has been held that of fact uponfindings
which a is based are conclusive one not ajudgment against any

to the The doctrine as to the sentence ofparty proceedings.
“courts is said to rest on the of theprize propriety leaving cog-

nizance of to courts ofprize questions exclusively prize jurisdic-
; inconvenience,tion the antovery great nearly impos-amounting

of insuch cases a court of commonsibility, fully investigating
law; and of thethe decisions of the maritimeimpropriety revising

nations,courts of other jurisdictionwhose is co-ordinate through-
126,out the world.” 9 Cranch 145.The noMary, Certainly

here;such inreasons as those the ease cited aregiven present
inand the absence it difficultof is toprecedent, suggest any

for that a of fact the license commis-ground holding finding by
one,sioners should held abe to conclude much less one notany

to in.the The is not entitled to noticeparty suretyproceeding.
case, fact,.nor are ofany licensees the first class. As a matter of

Corron had two notice.only days’
2. It that inbe contended the usedmay by adopting language

the statute the intended to themake license commis-legislature
sioners the lawsole of the of the violation of thejudges question

bond,for the of the on the and thatpurpose liability byfixing
the bond athe thereto have waivedgiving parties voluntarily

determination of that other tribunal. Toquestion by any adopt
effect,hold,this incontention would be to that the defendants by
”“the bond the ofadoptgiving impliedly agreed language(to

commissioners,Little,the incourt Parrent v. that thesupra)
“declare the bond the offorfeited certainuponmight happening

and waived what would a consti-so otherwise becontingencies,”
atutional to trial While the bond is conditionedright by jury.

andconstant adherence to the terms of the licenseuponsimply
act, thatthe of the it is alicenseprovisions principlegeneral

statute,a bond in ofwhere is of a thegiven pursuance provisions
are, effect,the statute in the bond. v-a of McQluskeypart

Qromwell, 598; Chalmers,N. Y. Y. 154.11 v. 60 N.People
It theiris further conceded that waive constitutionalmaysubjects

a into trial but we submit that the statute ques-right by jury 5
tion not waiver.does suchcontemplate any

that bondIt is to be noted that the act theexpressly provides
in an is an ancient civil actionis recoverable action of debt. This

“the to the course of thecourtbycognizable superior according
S., 204, oflaw.” P. c. s. 4. The issue of the breachcommon

thebond must be determined unless statute-the upon legal proof
admissible; weother kind of andmakes some evidenceexpressly

in an intention to-the act vain for one wordsearch indicating
othertrial of differ in frommake the this action any respect
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Then, too, onethere is nota similar nature.on bonds ofactions
tothe intended givein that legislatureword the act indicating

neces-of commissioners thatbeyondto theeffect the findingany
con-in of the expresslythe exorcise jurisdictioninvolvedsarily

them, and of licenses.cancellingthenamely, revokingferred upon
Little,fact, in v.of court Parrent supra,In the thelanguage

to decisive of this whole question.seems to us be
areof the first classto be that sureties and licenseesIt is noted
ofto the revocation and cancellationnot notice toentitled prior

drastic,reasonable,a somewhat provi-This is thoughlicenses.
ofsion, that the sale liquorbecause the requiregood maypublic

Therebecertain circumstances should summarily stopped.under
however, on the bondis, liabilityno reason the ofwhy question

determined, leftand hasbe theshould thus speedily legislature
inten-to courts without one word to indicate anthat matter the

notor It isto the usual course ofmodify proof.tion procedure
the intended to require personsto be thatpresumed legislature
to to a deter-license bonds themselves summarysubjectsigning

towithout anmination of their and liabilities opportunityrights
intent, of theanbe heard. Such the relinquishmentinvolving

to theto a is to beconstitutional notjudicial'trial, imputedright
in of athe absence indicating purposeclearlylegislature language

not wordto take that We do find oneaway indicatingright.
to statutea the court should not theClearly,such purpose. give

con-the otherwise aa construction to effect that what would be
-waived, in ofstitutional has been the absence languageright

a The should not besuch defendantsplainly indicating purpose.
trial, is noheld to have the a when therewaived toright judicial

theirin them onthe statute calculated even tolanguage put
guard.

If the had to of the com-intended make the findinglegislature
conclusive, could stated intention inmissioners it have that plain

Itterms. could have a bond conditionedrequired upon preserv-
license, in andthe declaredor the involvedfinding revokinging

didin an the bond. Itthe license conclusive action oncancelling
toof and inference beneither these the onlythings, possible

that to of thedrawn is it intended leave the determination ques-
court,of to thetion of a breach of the condition the bond

unaffected the action of the commissioners.by
If it the of the commission-3. be held that evidence of finding

ers, conclusive, theis for anynot competent purpose,although
thatto evidence to Corrondefendants are entitled introduce prove

oftheof a of the law. We believe findingis not violationguilty
forof is inadmissiblethe questionthe commissioners upon guilt

it does notjudicata, estopit is not res and thatthatany purpose,
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the defendants to the violation of the law.deny The isfinding
conclusive, If, however,or itnothing. is admissible and not
conclusive, the of the defendants to a new trial willright hardly
foedisputed.

4. The of Corron the trial anacquittal ofupon indictment
him with the same sale forms thecharging which basis for this

conclusive,is insuit this action. It is true athatundoubtedly
conviction or an in a criminalacquittal is notprosecution usually

inevidence a civil action out of the samegrowing transaction.
is,The manifest reason for this that the to a criminalparties

and in athose suit areprosecution civil differ-usually necessarily
ent, the state the in the former and anplaintiffbeing individual

Where, however,in the latter. the are the insameparties the
actions,two the reason for the rule takenis andaway, the rule
is no 2itself Black s.longer applicable. 529.Judg. (2d ed.),

The case and oneleading this whoseupon subject, authority
has never been that of v.questioned, States,is United 116Coffey

436.U. S. That was an in remaction to enforce a forfeiture of
theunder United internalproperty States revenue laws. Coffey

had been tried indictmentpreviously an theupon samecovering
suit,inacts set forth the ininformation this and Itacquitted.

was held anthat awas bar to the suit. United Statesacquittal v.
Chouteau, 603,102 U. S. much inis That was anvery point.

a sureties,action distiller’s bond andtheupon principalagainst
and was founded a violation of the internal revenue laws.upon
The was indicted same violationfor the of law forprincipal which
a on claimed,the bond was and the criminalrecovery prosecution
was The “Thecourtcompromised. say: compromise pleaded
must for the of the distilleroperate protection against subsequent

as aas former conviction orfully He hasproceedings acquittal.
been in apunished the amount settlement for thepaid upon
offence with which he was that should theand endcharged, pres-

action,ent to the aon which formeraccording principle acquittal
or conviction abe invoked to secondmay protect against punish-

for thement same offence. To hold otherwise would be to sacri-
afice to the mere form togreat principle of and renderprocedure,

settlements with the anddelusive useless.” Thegovernment
thuscourt assumes that a be a barformer would to anacquittal
on theaction bond and this is the thebasis of decision.very

The for that isonly possible Corron’sground acquittalholding
annot absolute bar to ofthis suit is that the verdict the jury

means that aCorron has not beenonly proved guilty beyond
doubt;reasonable but this is conclusively bysuggestion answered

the of the court in the two cases above cited. It wouldlanguage
that the ofseem of its own force the theacquittal precludes right
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bond, bothe and that shouldstate to recover judgmentupon
for theentered defendants.

Batchelder,Frink, andfor the Com-FidelityMarvin Deposit
of Maryland.pany

95, 1903,14, the commis-section Laws license1. chapterBy
the holder and aare after notice to hearing,empowered,sioners

license, if find thatandrevoke cancel any they any provisionto
the at the placeact has been violated holderby designatedof the

bond;mention of andlicense. This section makes no thein the
act,nowhere, the whole there expressisthroughout any provision
in the license has anythat the commissioners’ finding revoking

of whether bond is forfeited.on the the Sectionquestionbearing
“ shall,ofthat violates the act28 whoever any provisionprovides

otherwise be a fine of onebyunless provided, punishedexpressly
dollars, thereon,of and thehundred the forfeiture his license bond

for not more 9and than Sectionsixty days.”by imprisonment
debt,in anbe ofthat the bond shall recoverable actionprovides

solicitors of the board.be by complaintto brought county upon
4, 204,in the of sectionthese sectionsConstruing light chapter

Statutes, which defines ofthe thePublic jurisdiction supreme
trial the there can be nocourt at the terms superior court),(now

but that the court is the tribunalsuperior having juris­question
the and ofbond,diction of to forfeit the the punish­proceeding

of isfor the act. The the licensement violating revoking
commissioners;in the hands of the and the lackplacedexpressly

the toof as to enforce the otherprovision procedureexpress
fallshows that were to within theintendedthey gen­penalties

within the of theeral such matters jurisdictionprovision placing
case,thecourt. should not the usualSuch being whysuperior

in that court notWhymethod of be followed? shouldprocedure
court,and his their in and be heard beforeCorron havesurety day

?condemned to the amount of this bond Thepay legis­being
within oflature has this action thetheplaced superiorjurisdiction

direction,court, inand absence of its intention mustthe express
are, andthat it be treated there as other actionshave been should

495,N. íí.on its State v. 68 502. Thetried Gierry,merits.
could not have meant that the should besurety obligedlegislature

heard,a be if we admit thatto without chance to even Corron’spay
into court. There is notrial the board is hisby equivalent day

notice,that and thethe shall receive butprovision surety nobody
”il is a the of act.holder entitled to thehearing by provisions

hethe trial of indictment Corron had a trialOn the against by
saidon the On what can it be that themerits. ground legis-jury
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inlature intended different the civil action? No suchanything
inintention is the act. The forfeiture of the bond andexpressed

inthe are the same sentence Thepunishment prescribed (s. 28).
case,act is silent as to what evidence shall be in eithernecessary

and there is not of athe shadow that the of thesuggestion finding
in thecommissioners license shall have any effect what-revoking

inever either of the other Under these circum-proceedings.
stances, there seems no from the conclusion that theescape legis-
lature and theintended this action criminal to followprosecution
the rule of and be tried ofgeneral procedure, independently any

commissioners,the and on their own merits.proceeding by
Little,Par rent N. H. 566.v. 72

correct,2. If the at the trial was the defendants are notruling
entitled to a trial Corron had no of hisby jury. beforejury peers
the commissionersto decide the of his and thequestion liability,

in the himcourt denies one there. The onruling superior surety
all,the bond has had no at unless the ofhearing by permission

the commissioners at Corron’s aas favor and not as ahearing,
right.

“In all controversies and in all suitsconcerning property
between two or more in incases which itpersons, hasexcept
been and .heretofore otherwise used . . thepracticed, par-
ties have a to a trial Bill of art. 20.right by jury.” ThisRights,
section has been the of careful and elaborate considerationsubject

court,the and it is well settled that thisby by provision any pri-
vate individual. defendant is triala in caseguaranteed jury any

suchwhere was the to the of the constitu-practice prior adoption
Hennilcer, ;tion. 55 N.v. H. 179 v. 57 N. H.KingCopp Hopkins,

334; 193;62 N. Saunders,Wooster-V. H. State 66v.Plymouth,
N. H. 39. There has been some difference of as to theopinion

“test which to inmust be determine what itapplied cases has
”;been heretofore otherwise used and inbut this casepracticed

Hennilcer,it is immaterial inwhether we the rule v.apply Copp
that it is a of the actual historical inquestion the courts ofusage

1784,this state to or that laid indown the later caseprior of
Saunders,State v. inthat the which the historical isusage right

state,to be found is not that of an American andmerely province
but also that of the race whom this trial anwas old insti-among
tution when it to the New World.they brought

The forms,action of one of thedebt is oldest of common-law
I,even the statute of e.Westminster Edw.preceding by(13 24)

which the action on the case was created. There nois need of
citation of authorities to that at common law theprove general

inissue debt was to be tried a That such wasby thejury. pro-'is well settled.ceeding
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in weNew findHampshire,the historical procedureExamining
1679, President John Cuttin in soon afterthe laws passedthat
“ Trials,office, That all whether orit is Capital,took provided:

affairs,man,Criminal, man & both maritimeor between respecting
others, men,&a of Twelv lawfulbe triedas wel as by jury good

custom of theto the commendable ExceptEngland;according
Bench;it the or some LawParties concerned to refer to express

Trial,& Trial ofto or to the somedoth refer it their Judgment
not;Court, Inwhere is which case anyother Jury party aggreeved

a 1 N. H.and shal have Trial Prov.Jury.”may appeal; by
25. the ofLaws The act courts theestablishing(Batch, ed.), p.

3, 7, for of allthe trialprovidedMarchpassedprovince, 1686—
1692,of a 7b. 194. In it was enacted thatissues fact by jury.

a ofa on a trial before theeither havemight juryparty justice
that orbut at his own and no prop-expense, person’s rightpeace,

verdictdetermined unless the fact be found theshould be byerty
1686,542, 543. Inof Ib. itof twelve men the neighborhood.

in“That Pleas each bewas ordered the Courts of County Impow-
the were foundto whore forfeituresred Peenal bondsChancery

1699, establish-Ib. 126. In the act of therevisingJuries.”by
courts, Justices,of it is “Thement the provided:provincial

. or of with a. . where the forfeiture penalty any Obligation
Articles,underwritten, or a annexed toCondition anypenalty

Covenants, Contracts, Charter or other Spe-party,Agreement,
default,. . . Verdict of or byshall be found Jury,cialty by

. Forfeit-. . ... to Chancer suchare hereby Impowred
ure, Debt andand to enter for the just Damages.”Judgmentup
Ib. 665. that the action of debt onThese showprovisions clearly
a bond tiled awas before jury.

find amounta bond to theThe ofprocedure chancering
seems toof the when the condition was brokendamages

of ourhave custom the periodbeen the during early government,
statutes, theand on these courts mightrestspresumably although

in In Parker v.have so done the absence of such provisions.
1785, interm,Jack courtsuperior Rockingham(September

bond andthe forfeiture of thethe defendant confessedCounty),
heard whichto be in being granted judgmentprayed chancery,

K,Records, vol. 70.was for the sum of ten Ms.pounds. p.given
364, 428; L.,See, also, Ib., 273, 367, 84.K, 263,vol vol. p.pp.

March, 1777, the of thethese from to timerecordsExamining
1784, debt onin we find two cases ofof the constitutionadoption

bond, vol.a of were Clark v.by jury. Langdon,both which tried
;I, Smith, I, resem-38 v. vol. ClarkClark 87. v. Langdonp. p.

case, in wasthat it a suit Johnby Langdonbles most the present
in thea him official as ofon bond to hisrunning capacity speaker
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house of and was “for the saidrepresentatives, use ofbrought
court,state.” had in the lower in thejudgment butLangdon

court found for thethe and thesuperior jury appellants, judgment
was In Clark v. Smithreversed. there was a trial in thejury
inferior court and verdict for the Smith. Onplaintiff byappeal
Clark, court,inanother trial was had the and ver-jury superior
dict for the appellee.

Most, all,if not of these cases were inentered theoriginally
court of andcommon onpleas, Theupbrought appeal. judg-
ment of the court hadinferior seems to have no effectorvalidity
in face of andan each tried de novoincase was theappeal, upper
court on Itits merits. was this fact thewhich led toprobably
not of in lower friv-uncommon the court a bad orpractice filing

it,olous andtoplea, waive afterreserving right appealing judg-
ment had been the onentered for demurrer. follow-Theplaintiff

are The defendant “is not thising pleas instances: able to pay ”“”;debt inwas used the cause of Emanuel Elamhardly
“suit same unable to the(another at is attend toterm);

action at inis him.” Ms.present”; “plaintiff ungenerous suing
Records, 116,K, ; L, 84,vol. 147 vol. 193.pp.p.

3. This case not within the of those holdis whichprinciple
that the defendant has waived his to trial. v.juryright Piper
Clark, 415; Burns, 602;18 N. H. Parker v. 57 N. H. Beverson

Railroad,v. H.58 N. 129. These cases on thatthe factdepend
the withhas assumed aparty voluntarily position inconsistent

trial,a orof has waived it. Thatclaiming juryright expressly
the adefendants have not done. entered cer-present intoThey

contract,tain to ifand the sum of the bondagreed pay penal
Corron violated license law. never thethe thatThey agreed
license commissioners should be the tribunal to decide if bondtbe

forfeited,is nor have asked that the tobe referredthey question
the commissioners, bond,as to a referee. theBy theysigning

toagreed what is such that thisusually implied by signature:
court,bond be sued in the as themight statutesuperior provides,

course,and as is andthe that betheyregular might 'adjudged
liable after which isthe trial entitled to thebyevery obligor
invariable custom of our and thejurisprudence express provision
of our theconstitution —a trial not to determineby jury, merely

bond,execution of the but fact all whichon and facts onevery
the condition of bond is based. thisthe More thanexpressly

to,havethey not nor have taken any incon7agreed they position
sistent with their constitutional On the contrary,claiming right.

havethey claimed that both at the here.trial andconstantly right
If the license law contained an that the obligorsexpress provision
on trial,the bond notshould be entitled to a the casejury might
be cited;within the rule of the it nocases but containsbrought
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trial is in no inconsistenta wayand claim jurytosucb provision,
of the defendants.attitudeany previouswith

Young, sell is neither aliquorThe to intoxicatingJ. right
”“ natural, essential, inalienable nor a consti­inherent right,and

orforbid licenseabsolutely mayThe maytutional one. state
alicense, is not contract orwhen vestedsale. The granted,such

revoked atwhich be time.may anybut a mere permissionright,
inHolmes, 225. manner which such38 The per­v. N. H.State

thereon,recalled, and the consequences attendingmission bemay
Thethe statute confers aare mere limitations privilege.upon

tois abythe at liberty accept becomingwhich citizenprivilege
not, thelicensee, heor as Having accepted privilege,he pleases.

have been attached theretoto whichcannot conditionsobject any
the Dowwithholda with to v.privilege.power entirelyby grantor
489, 490.U.Co., 59, ; C.,N. H. S. S. TheElectric 68 60­ 166 only

and limitations didtherefore, conditionsis: 'Whatquestion open,
?the Ifintend tothe should attach permission givenlegislature

isthe act that thethe fair inference from ofthe legisla­language
facts thethat certain commis­byture intended the offinding

sioners, in the license ina and revoke theto cancelproceeding
case, thein the establish sameconclusivelymanner stated should

bond,when in offacts issue on and that a judgment acquittalthe
effect, noin a criminal not have that furthershouldproceeding

therefore,to The isremains be considered. question,question
act,the read inwhat was the of themeantmerely by language

and law. Stateof the circumstances v.existinglight surrounding
495, N.502; Green,68 H. H. 557.N. Kendall 67v.Gerry,

the ItThe record does the condition of bond. isnot contain
;the statutetherefore assumed the bond with thatthat complied

bond,a the “conditionedit was in of act uponthejoint language
and theconstant adherence to the terms said license provisionsof

1903, 95, 8,of this act.” Laws c. s. cl. The9. only question
at the trial as the and conclusivewas topresented competency

ininforce this suit of the action of the commissioners revoking
ofand The the fact ofCorron’s license.cancelling competency

of lawhis an indictment the violation ofacquittal upon charging
thewhich found him has also beencommissioners arguedguilty

of It first to consider thecounsel. is convenientby agreement
connection, if the criminal authorizedbetweenany, proceedings

the act and The defendants contendcases like theby present.
that Corron has notthis suit cannot be maintained because(1)

bond, andof as a of thebeen convicted the breachcharge alleged
anthat his an indictment therefor is answeracquittal upon(2)

to this suit.
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contention, the of thethe first section of the actUpon language
“referred to above conclusive. The bond inseems is recoverable

an to beaction of debt com-county solicitorsbrought by upon
of said of license commissioners.board” It is manifestplaint

inthat the makecommissioners the absence ofmay complaint,
action officers of the state. com-suchby prosecutingprior Upon

ofit is the solicitors to If itthe suit.plaint, duty county bring
was the intention that the suit should a for-be afterbrought only

conviction,feiture of the bond or not until anupon after adjudi-
incation a criminal of facts a ofbreachproceeding constituting

bond, athe there would be no occasion for complaint by any per-
son to inform or him inthe solicitor set motion. The criminal

in his would him full information. Sec-proceedings charge give
117,10, 1905,tion Laws the manner ofchapter prescribes bring-

actions for the enforcement of bonds anding licenseesgiven by
for the of sums due the state on account of therecovery forfeiture

statute,of such abonds. As these aredeclaratory provisions
evidence of the that under the act oflegislative understanding
1903 suits maintainablewere such bonds without theupon prior
conviction of the licensee. The tax law of New Yorkliquor

312,1897, 17,Y. c.Laws ss. which is claimed to have(N. 18),
been the whichmodel the New statute wasupon Hampshire
drafted, the maintenance of a suit withoutpermits convic-prior

Kurtz, 274,tion of the licensee. v. 166 N. Y. TheLyman 276.
effect,York contains anNew statute to thatexpress provision

doubtless considered in Newunnecessary the statuteHampshire
because of the of the foromission condition the of finespayment

costs, inand the Newcontained York bond.
act,the asection 14 of afterBy license beissued maybeing

“revoked and cancelled the ifby commissioners ofany provision
atthis act is the inviolated theplace said licensedesignated by

same, servants,the holder of the or his orby agents, any person
in ofwhomsoever said One of the thecharge premises.” terms of

license, either therein or fromunderstood theexpressed language
was,act, therefore,of the that the of the act shouldprovisions

the in license,not be violated at the theplace designated by
holder himself ofor the namedany above. Such vio­by persons
lation of these would constitute a theby any persons breach of
bond conditioned constant toupon adherence the theterms of

The couldlicense. licensee not be ofconvicted crime because of
a violation of histhe act servant not authorized orby byratified

;State 20 N.him. v. H. 449­ State v. H.Wig­gin, 39 N.Bonney,
Trial,206; 746;Lord Melville’s 29 Tr. 12.How. St. 1 Ev.Wig.

on the bond exist without criminalLiability may on theliability
licensee; andof the to hold that a licensee could heldnot bepart
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orindictmentconvicted uponunlessbond previouslyon liis
of act. Theintent theinformation, to defeat the plainwould be

act,28 of the whichsectionis founded uponargumentdefendants’
“ are author-of license commissioners herebyboardThe stateis:

offor the conductto prescribe regulationsand empoweredized
class,of the first aslicense theyin undertraffic liquor anythe

orfit, suchany any pro-and whoever violates regulation,seemay
class, shall,license, whatever its unlessof hisact orof thisvision

a hun-fine of onebe bypunishedexpressly provided,otherwise
thereon,anddollars, his license the bondthe forfeiture ofdred
licenseenot than Suchdays.for more sixtyand by imprisonment

for three after his con-hold a license yearstobe disqualifiedshall
the licensed no licenseviction, if is owner of promisesand he the

in theon the describedto be exercised premisesissuedshall be
Theof the term thereof.”the residue chargelicense during

commissioners, indictment,thebefore the uponCorronagainst
to an intoxicatedthe sale of person,in this case was liquorand

sale was a violation of15 of the act. Suchsectionforbidden by
act, under section 28 “unlessof thethe punishableprovisions

28 asection isAlthough generalotherwise expressly provided.”
both of the offor violationfor regulationspunishmentprovision

act,of the the act containsand thethe commissioners provisions
one of which covers(s.several express punitory provisions, 33)

of to the ofthe case—the sale liquor contrary provisionspresent
“ Whoever, interms: a or towncitythe act —in the following

force,in shall sell orthe of this act are keepwherein provisions
act,of thisto the shall befor sale contrary provisions pun-liquor

and fora fine of two hundred dollarsished by imprisonmentby
two thethan month nor more than Whilenot less one years.”

28 be more for vio-of section seem tomay appropriateprovisions
licensee, section cannot bo extended tolations of the act a theby

been farwhere other has made. So as thecover cases provision
concerned, no occasion to effectcase is there is anypresent give

28, it has no to theto the of section because applicationlanguage
hand.matter in

'The defendants’ second contention is that the ofjudgment
Corronan indictment the offenceacquittal upon against charging

a an answer Ifas breach of the bond is to this suit. thealleged
Corron,other defendants are with could the sametakeprivy they

of this that Corron could. If the state isadvantage judgment
bound itas them the would seem to followagainst by judgment,
that would be bound the state havethey by any judgment may
obtained Corron —a which the defendantsagainst proposition

whichbut it is not to consider atnecessary thisdeny, point.
rule,a a in“As verdict and a criminal casegeneral judgment
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action,. . in in a civil. cannot be evidence to establishgiven
. . .itthe facts on which was rendered. The same princi-

a in a civil action inadmissible inrender evidence aples judgment
Ev.,1 Gr. s. 537. The rule statedcriminal is byprosecution.”

to based on three The sameGreenleaf be grounds. parties(1)
inare not admissible as witnesses both cases. This rule has been

to a considerable extent. The areparties compellablechanged
case;in innow to a civil the atestify respondent may testify

case, the defendant can incriminal and be to acompelled testify
incivil case. To make the decision of a court such a case evi-

in a to thedence criminal 'would be defendantcompelproceeding
in athe criminal case to be witness himself. Lack ofagainst (2)

of the This rule does not where themutuality parties. apply
instate is both The isplaintiff proceedings. proof required(3)

in twodifferent the cases. To this there is an excep-generally
in that intion some actions the rulestrictlyjurisdictions, penal

the as in criminal cases. If inis same such the rulejurisdictions
that the defendant cannot be to be a witnesscompelled against

enforced, there would nohimself is be where thelogical objection,
same,are the to the of the doctrineparties reciprocal application

of res or civil and criminaljudicata verdict betweenestoppel by
cases; in infor the rule criminal as well as civil cases.applies

Ellis, 165;Commonwealth 160 Mass. v.v. Commonwealth Feld­
25;; Evans,man, 131 Mass. 588­ Commonwealthv. 101 Comm­Mass. ­

Austin, ; Queen595­ 1 E. & B.onwealth v. 97 Mass. v. Haughton,
501. cited allThe cases were criminal both thoseproceedings,
in which the was and in which itmade those wasadjudication
offered as evidence. Where civil inpenal proceedings, though
form, actions,in treatedare as criminal there wouldprocedure

in the ofseem to be no of thedifficulty application principles
where the of and not itsbut form thejudicata;res proceeding

McConnell,v. N. H. therenature controls 70 appears(State 158),
indifficulties the of byto be insurmountable application estoppel

But thatbetween actions civil and criminal. howeververdict
be, it where the of isis bothonly punish-may object proceedings
that well considered authorities are to be foundanyment holding

inin one ease is an the other. v.that a Coffeyjudgment estoppel
States, If suit116 U. S. 436. the of the civil isUnited purpose

inadvancedand not thepunishment, principlecompensation
States,States not Stone v. Unitedv. United does apply.Coffey

107;178; Schneider,United States v. 35 Fed.167 U. S. Rep.
State,Jaedicke, 100; Britton v. 77United States v. 73 Fed. Rep.

If the of the civil action the state wasAla. 202. purpose granted
offenders, statute; ifbut theof it is athe penal pur-punishment

it thewas the the state of caused byrecovery by damagespose
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is a Adams v. Rail­it remedial statute.licensee’s wrongdoing,
800;—76,road, 48 Am. St. Reed v. 1367 Vt. Rep. Northfield,

101; 563; Groves,94, 1 Allen Cole v.v. McElroy,Pick. Grace
471; Railroad, 790;I.v. 17 R. NebraskaMass.134 Gardner

Walsh, 443, - 301;Ark. 82 St.Bank 68 Am.Nat'l v. Rep.
Attrill, 657, 667;146 S.v. U. v. 175Huntington Brady Daly,

148, 155.U. S.
materia] therefore,The is: What was theinquiry, legislative

in the civil action the Didstate?authorizing grantedpurpose
to for thethe intend ofthereby provide inflictionlegislature pun-
violatedishment the licensee who the theof stat-upon provisions

license,ute of his or didand the terms intend tothey secure to
the for loss sustained instate ofcompensation consequence such

follows ofUsually convictionpunishment crime.wrongdoing?
ofNo one can be convicted crime aexcept upon proof beyond

doubt, trial,orreasonable even be upon forput except trifling
offences, information, or awithout presentment by grand jury
(State 495, e.,N.v. 68 H. i. in aGerry, criminal action.498),

8, 9,The form of the under sectionremedy clause establishes
civil, McConnell,that the is not criminal. State v.proceeding 70

H. 158.N. of fact areDisputed questions determined a bal­by
ance of Hitchcockv. N.15Munger, H. 97.probabilities. Gener­

“ofthe an action of this kind notis theally, purpose punishment
inof the defendant the sense term,to thelegitimately applicable

action is tobut such the sum,recover as abrought fixedpenalty
of to theway indemnity for theby public sufferedinjury by

reason of the violation of the statute. The effect of the recovery
is to the defendant withmerely charge while apecuniary liability,
criminal is had for the ofprosecution of thepurpose punishment

56,v. 114 N. Y.accused.” 65.Briggs,People
state,theFor of the asnearly fifty years policy evidenced itsby

was the oflegislation, suppression intemperance the absolutebyr
of the sale of for use asprohibition liquor aintoxicating beverage.

was the avowed ox 1855,Such the ofpurpose act which was the
allstock whichupon wasoriginal subsequent legislation engrafted.

1855, 1658; 1858, 2080;c. S., 99;Laws Laws c. c. L.,G. G.
; S., 112; 1895, 1899,87;c. 109 P. c. Laws c. c.Laws 71. There

foris no foundation the thatconclusion the legislature intended by
the of 1903 to thelegislation change of the state aspolicy to the

of for there is nosuppression intemperance, evidence whichfrom
it can be found that had becomeintemperance to be considered
less of a menace to the welfare than it waspublic to bethought

1855,in it hador that been discovered that the evils resulting
therefrom to the state are now less serious. The law of 1903

ato constitute of ofappears change method-—not Forprinciple.
VOL. LXXIII. 29
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the to thehalf a state preventcentury sought intemperatenearly
as a law thebyof liquor stopping byuse intoxicating beverage
that The of lawsale for thepurpose. theoryof liquor bysupply

obtainedif could not be for suchby purchasewas liquorsperfect:
use, could otherwise be secured would be incon-the amount which
siderable, to extent of such so asliquorand the use toany pro-

evilswith its attendant would cease. But theduce intemperance
inwas not uniform of theentirelyof the statesentiment support

claimed that isIt was some sections ofprinciple.prohibitory
enforced,and could not be andlaw was not thatthe state the

inlaw was notresult of the many places prohibition,the practical
evil.worst form of the Advocates ofunrestricted sale—thebut

who claimed that of thenota were wanting, regulationchange
not would better sub-successfullybe stoppedtraffic which could

of the ofthe purpose suppressionserve general governmental
■ infound effect the license lawThis sentiment ofintemperance.

the should be in1903, that forceits change onlywith provisions
(s.of the local communityvote 31).where byadopted

the ofunrestricted sale orliquor,One againstgreat argument
crime,all, causes andits use pauperismat is that directlyits sale

theof state for thethe necessary expenditureincreasingthereby
almshouses, and of theof Advocatesjails.maintenance police,

it is to so theclaim that impossible regulateprincipleprohibitory
to the as the inev-taxpayersadditional expensetosale as prevent

atIf the were influenced allresult of sale.any legislatureitable
be thatit some meas-expectedwould naturallythisby argument,

in save thethe act to harmlessbe found taxpayerswouldures
findshould to the saleburden. We expectadditionalfrom such

wouldunder such restrictions as beonly likelypermittedof liquor
inof the salethe resulting intemper-legaldiminish probabilityto

14, 15, 16, 17,ss. 19.in the act. Seesuch are foundManyance.
which forbids the sale to afor thisobviqusly purpose,mostOne

intoxication, the foundation of this contro-of isin a stateperson
to the is alsotaxpayersclaim of increased expenseTheversy.

the division of the sumsto be answered bysoughtapparently
towns,and the munici-between countieslicense feesfromreceived

andthewhich ofexpense supporting paupersuponagenciespal
is thrown.administration mainlypoliceand providingcriminals

in these pro-of the purposethat one part legislativeIt is clear
the for increasedanystate expenditureto compensatewasvisions

the salebecause of restricted per-necessarybecomewhich might
thea that sale as per-If there possibilitythe act.bymitted vas

state,to the there was great probabilityexpensecausemitted might
would do so.restrictionsof the imposedin violationthat sales

with itstomore promote intemperance,be aptwouldNothing
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state,to the thanattendant and the sale of intoxi-evils expense
to in a of fromstate intoxicationany person alreadyliquorcating

“drunkard,use, an habitual or in case of riotits or to or great
excitement.”public

to,In the of act aboveview of the referred itgeneral provisions
would to to find therein somebe reasonable expect byprovision

met,which so occasioned should not tax-the be theexpense by
therefor,the whobut alonepayers, by responsibleperson profited

such Where there is that oneviolation. who wishesby probability
into a ifpermission engage particular may,enterprise permitted

another,to do to a inbond toproceed, damage respond damages
is as a condition of the desiredusually required granting permis-

Ifsion. the determined whathaving to belegislature, ought paid
as a fee to insure the state loss fromlicense the sale ofagainst

in the manner desired to furtherliquor the statepermitted, protect
from sales thoseloss for which wasbeyondagainst permission
natural ofthe method such would begranted, protectionsecuring

into bond a civila enforceable action. That suchrequire course
was is evidence that the civilby action andpursued compensation,
not was intended. The bondpunishment, required theby liquor-

York, to,tax law of New referredbefore includes as one of its
■conditionsthe of all fines andpayment there-penalties imposed

100,L.,under. The law of Massachusetts c. a. makes the(It. 42)
of fines incurred a violation of the law ofpayment by one the

of the bond. The omissionconditions of these fromprovisions
the intentional,New statute must haveHampshire been if these
statutes, claimed, aas furnished for the of ourguide drafting

An intent to.statute. avoid inserting to estab-anything tending
lish a in the civil action ispunitive purpose inferable fromfairly
such omission. The ofcollection fines and costs in criminal pro-

is enforced untilusually by theceedings imprisonment sentence of
the is thecourt If of the law were toperformed. object enforce

costs,andof such fines we shouldpayment to findexpect the pur-
indeclared it inpose as is theexpress New York andlanguage,

Massachusetts statutes. The state thesustains same wheninjury
in ais sold licensed so as toliquor place intem-specially promote

itwhether is so sold theperance, by licensee’s direction inor vio-
lation of Thehis commands. on bondthe exists inliability either
■case, seen,as has and inbeen the latter casealready can be

If•enforced a civil the ofsuit. theonly by purpose legislature
state,was to to thesecure istherecompensation reasongood why

the be the bondlicensee should held to his civilby responsibility
for inthe acts of his servants while his There isemployment. no

he be thereason should forgood why punished unauthorized acts
others,of if are his It iseven servants. notthey thatprobable
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act in ofused tbe of the thelanguage disregardthe legislature
criminalthe civil andfamiliar distinction between responsibility

servants, and intended to make thefor the acts of hisof mastera
of Ifof servant the crime the master.acts the theyunauthorized

so, fromintent cannot be founddo such languagecould legally
for thefor the master’s civil liabilitymerely securityimporting

servants.of hisacts
andthe to tois that opportunity promote intemperanceIt plain

the of andthe increase crimeto state by pauperismcause expense
in different of thewould varyof greatly partsthe sale liquorby

in the most settled communi-state, and would be thicklygreatest
thefees act areprescribed bythe licenseties. Accordingly,

and cities Thethe of the towns (s. 7).by populationgraded
is determined the amount of thethe bond byamount of required

inthe fee allfee, at least double the amount of cases.license being
a viola-then licensee’s8, el. If the bond is punishment,9).($.

differentan offence punishable by penalties,of act istion the
or inof the town which thecityto the populationaccording

sixth,first, classes,the andAs tocommitted. eighthoffence is
and, result,athe as the amount of thefix feecommissionersthe

the ofhas to make violation athe powerIfbond. legislature
fine ofa or different amountsby penaltylaw punishablegeneral

and of inof state different amounts thethein different parts
of anotherto the discretion body, questionsaccordingsame place —

decide, becannot inferredpurposetonow necessarynot —such
intent to securean the statemerelyfairly importingfrom language

as the amount of theand varyingloss naturally probablyagainst
10 actSection of the thatmade to vary. original providesisbond

under the actand forfeitures incurred shall becollectedall fees
over,him halfboard and onetreasurer of the by paidto thepaid

and one half tewhere the license wasor town grantedto the city
would seemlocated. It to bein which such town isthe county

of suits for thethis that the collec-proceedsfromclear language
into be of the same as.waybonds were disposedof defaultedtion

thefees, to subserve sameand were understood pur-licensethe
10,exist, it sectionis settled by chapterdoubt couldIfpose.

1905, all ofthat sums117, distinctlywhich provides moneyLaws
“the license law shall beunder the bonds required bycollected

commissioners,state board of licenseof theto the treasurerpaid
forin the manner as licensemoney paidfor sameto accountedbe

section, statute, furnishesa evidencedeclaratoryThis asfees.”
fees,that the funds fromarisingof the understandinglegislative

the sameintended to subserve purposefrom the bonds wereand
the offrom loss sale liquor.of the state by—the protection

to the conclusionwhich tends controvertThe evidenceonly
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and not to in-to securebond was intended compensation,that the
under such a bondthe that liabilityis tendencyflict punishment,

law,to the and theto obedience probabilityhave securewould
thehad some inhave weight inducing leg-this tendency maythat

of 28 andboth the civil sectionto the state remedyislature give
severa]in sections. But the mere factfoundcriminal remedythe

law renderobedience to does nota tends to secureliabilitythat
criminal, a sec-or its enforcement punishment. By.such liability

cer-27, to third is established undertion a civil personsliability
act;in of the but itfor sales violation couldtain circumstances

enforcement of was thecontended that the such liabilitynot be
the andContractors with state stateinfliction of punishment.

the dueare to bonds for ofperformance-officials required give
of the oftheir or the faithful duties theircontracts performance

the ofThese bonds tend to secure the con--offices. performance
relate;and the official duties to which but it could nottracts they

that their was of thebe contended punishment obligorspurpose
their contractual or official duties.for failure to Theperform

orusual of such bonds is Nocompensationpurpose security.
for a different conclusion to the bond■sufficientreason asappears

If 21 and 28in suit. the fact that sections is madeby provision
bond,the of•for forfeiture the as the result of criminal proceed-

sections,under those has to show that as toany tendencyings
such violations of law the state’s should be criminal ratherremedy

civil, anthan or if in such cases election to one method ispursue
other,a bar to a the thesesubsequent procedure by questions

discussed, because,need now seen,not be as has beenalready they
have to the case. allno application present theUpon competent
•evidence, it more that the of theappears probable civilpurpose
■action thenow before court was and notcompensation punish-

follows, therefore,Itment. that the conviction of the licen-prior
thesee is not essential to maintenance of a suit bond,on the and

that his is not a defence.previous acquittal
contract, bond,asCorron’s evidenced his was that heby would

adhere to the terms of his license and■constantly the ofprovisions
8,the act cl. ofOne these forbadeprovisions the sale to(s. 9).

Hence,•intoxicated he that he would notpersons. sell toagreed
and,such as the bond was intended topersons secure to the state

the it if did,sustained he if sell,that he diddamages by so he
would thethe statepay occasioned todamages thereby it.

inWhether the sum named a is tobond be treated as a orpenalty
as a intent,is ofliquidated to bedamages question ascertained
from the theof instrument and the circumstanceslanguage of the

The ofparties. the amount ofdifficulty ascertaining accurately
theto a breach of thedamages arising obligee condition ofupon
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sufficient, inis evidence the absence ofthethe bond by obligor
evidence, that theto establish intended the sumpartiesother

be treated asin the bond should liquidated damages.named
173; Pattee,Dunsmore, 171,63 N. H. v. 58HoughtonHurd v.

Gillett, 126, 128, 129;52 N. H.326; Philbrick v.H. Davis v.N.
Buxton, That it would be40 N. H. 384. practically impossible

theamount of sustained statebyascertain the damages throughto
bond,with the condition of theto must-­Corron’s failure comply

Thethe sum named therein mustto parties.have been apparent
as for there is noliquidatedconsidered damages, sug­therefore be

sum is for the ofin the act that such security payment anygestion
ofis the construction the similar bond re­Suchlesser amount.

Perlmutter,York law v. 166 N. Y.the Newunder (Lymanquired
that as one of the410, statute conditionsrequiresalthough413),

fines, andofbond the penalties, judgmentsof the payment arising
seen,law, which, is omitted fromas has been the Newunder the

statute.Hampshire
are onsureties Corron’s bond. TheirThe other defendants

is not that Corron should with thewith the state complycontract
a him alaw, if the state recovers forbut that judgment against

withto its willcomply provisions, theybreach of his agreement
Hence,if not. ifCorron does the state isthe state’s damagespay

Corron, it is entitled to onea againstentitled to againstjudgment
short,In the of the defendantsdefendants. agreementthe other

state Corronthe for the ofbycollateral security given paymentis
him,be recovered it enforce-which may by againstany judgment

toCorron’s failure histhe state perform agreementable by upon
therefore, Corron,If, is entitled to recover of itthe stateto pay.

of them. The sureties must de-recoveris entitled to defendant
him,with andhis the lawthe of compliance throughfend issue

defence to the hemake such state’s case as cartonlytherefore can
511;Probate v. 68 N. H. Jones v.Sulloway,make. Judge of

Towle,234; 431;Towle v. 46 N. H.Chase, H. v.55 N. Tracy
Smith,409; v. 143.Goodwin, Dennie 129 Mass. What­5 Allen

been, it must now considered ashave be settledthe ruleever may
a to with a statute or an orderon bond complythat the sureties

and toin the same the same extent aswayof court are estopped
or that him todecree estopsby any judgmentthe obligorprincipal

with the condition of his bond.failed to complythat he hasdeny
Sanborn, 491,3 N. H. and Probate v.Judgefar as v.In so Gookin of

246, as down a differentRobins, be considered5 N. H. may laying
fact, terms,if in Towlein not v.rule, overruled bywerethey

431, Probate v. 68 N. H. 511.Towle, Judge Sulloway,46 N. H. and of
in.a to arule that party judicial proceedingIt ais general

merits, comon the bobeen final cannotthere has judgmentwhich
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of tbeanythat action to litigateto againthe partiesbypelled
issue, hadin if the tribunal jurisdictionthat were therematters

Townsof the suit. v.to and the subject-matterof the parties
9; Towle,v.Chase,15 N. H. TowleNims, 259; v.N. H.5 King
320;Railroad, H. etc.N. Meredith431; 67N. Hearn v.46 H.

450; 69 N. H.Co., H. v.GreggN. Company,Drill 67Ass’n v.
299;H. MacDonald70 N.247; Maine R. v. Sargent,Boston & R.

Brackett,448; v. 71Maine R. R.N. H. Bostonv. 71Railway, &
455;494; 72 N. H.R. R. v. Sargent,Boston MaineN. H. &

Case, Tr. 355. The rule de-20 How. St.Kingston’sDuchess of
law,of the common that“the fundamental principleuponpends

a court ofand before compe­determineda matter once litigated
be before court.”anyshall not controvertedjurisdiction againtent

448, 452. of theN. H. “The doctrine71MacDonald v. Railway,
that therests the considerationof a uponconclusiveness judgment

fair trial of the matter toa full and soughthave once hadparties
One of the elements essen­a time in question.drawn secondbe

ofreasonable notice the ques­trial that havetial to a is theysuch
alltried, and thepresentto and an to obtaintion be opportunity

Gilmore, 174, 188.63 N. H.it.” v.bearingevidence upon Metcalf
wasand the state tried betweenThe between Corroncontroversy

Corron, madeand a wasto againstthe noticeupon findingparties
“ andfor cause afterThe of his license beinghim. cancellation

areauthorized the statute neces­the bydue hearing, proceedings
character; mode of is nota and as the procedureof judicialsarily

law,act,in the commonthe the ofsubstantial principlesspecified
inand enforced affecting private rights,proceedingsrecognized

265,Manchester, ante,v. 267. Itto observed.” Gibbs pp.are be
in an officerdecided this state that where orhas been repeatedly

decide,and theiris called to evidencea board upon pass upon
attacked, and that are notcannot be theyconclusion collaterally

for reason into answer in a suit their action. The givenliable
Portsmouth,v.is such Sherburnethe cases that action is judicial.

539, Exeter, 336;541; N. H.N. H. v. 69 Plymouth72 Pittsfield
Berlin,361; 68 N.68 N. H. Grand Trunk v. H.Ry.v. County,

Groton, Laconia,168; 77;N. v. 66v. 68 H. BradleySpaulding
166,269; 162, 198;Watson,64 N. H. Horne v.H. v.BoodyN.

Rochester, ; Boardman, 580;62 N. 347­ v. 58 N. H.H. Edes Wal­
Fellows, 473,136;51 Sanborn 22 N. H.v. N. H. v.dron Berry,

488, also489. The such officersor boards have admin­fact that
the their action.does not affect of judicialistrative power validity

a in Indiana “Boards of commis­such board the courtOf say:
sioners, law, have,in of their duties atunder the the discharge
least, dual In act anda character. some respects they judicially,

... In otherlaw them as a court.the regards respects they
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in anact administrative . . . Whencapacity. they rightfully
court,exercise their as a it ispowers settled the authoritiesby

such,that are to treatedthey be as and their renderedjudgments
or orders made cannot be collaterally and theimpeached, princi­

of former are thereto.”ples adjudication applicable Commissioners
Heaston, 583, 587,­144 Ind.v. Am. St. 192.Rep.—­55
If the of the infunctions commissioners thepassing upon ques­

tion them thebefore state andlitigated Corron wereby judicial,
the same result must follow wouldas attend similar action by any

not,If it does their isjudicial body. action not Thatjudicial.
such action the commissioners isby hasjudicial beenrecently

Little, ;decided this court. v. N.by Sargent 72 H. 555­ Parrent
Little, 566.v. 72 N. H. The rule of judicata,res or estoppel by

verdict, must therefore to the unlessapply such rule islitigation
inrestricted its toapplication to the courseproceedings according

Atwood,of the common law. Such is not the fact. Divoll v. 41
“443, 445, 446;N. Coatsworth,H. 6White N. Y.v. 137. The

is,universal rule that the ofwell-nigh a court of com­judgment
not,whether ajurisdiction, it be court of record orpetent aupon

between the is inpoint conclusive alllitigated parties, subsequent
controversies thedirectly same ... Itinvolving question.
makes no difference whether that was in aadjudication proceeding

law,to the course of the common or inaccording itssummary
character. It thatis the inquite questionenough controversy

officer,awas submitted to to be determined in ajudicial judicial
heard,that the and their were and theirway; parties proofs rights

Marsteller,asettled determination.” Marstellerby v. 132judicial
517,­Pa. St. Am. St. 604. adjudícala“The rule of resRep.—­19

determinations, actions,to all whether made inapplies judicial or
in or or insummary officers mat­special proceedings, by judicial
ters submitted for their determination.” Culrossv.properly Gibb­

447,ons, N. Y.130 454. state hadThe to forpower provide
the of Corron’s license without notice orabrogation hearing.

cancellationSuch would have established in allconclusively
future aCorron’s status as non-licensee. State v.proceedings
Holmes,38 N. H. 225. thatThe fact further was madeprovision

anindicates intention that of athe cancellation license theby
commissioners be more than a mere administra­might something

“ cancelled,tive or executive act. Before license is revoked orany
the holder shall be entitled to a and tosaid board fivebyhearing

notice thereof in that licenses ofdays previous writing, except
time, board,the first class be said withanyrevoked at ormay by

notice, inwithout their discretion” The section itself(s. 14).
two methods theof onepower, judicialrecognizes exercising

ofbecause notice and the other administrative. The twohearing,
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the of law.methods must be construed in Theylight existing
differ in that in first the licensee is entitled to notice andthe

an be heard and evidenceto present uponhearing opportunity—to
Inthe the case the action of the com­question presentlitigated.

inmissioners is not attacked hadany way. they powerAlthough
to of Corron’s to a first-class license an exercisedispose byright

no that did•ofadministrative there is so.power, suggestion they
notice, heard, tri­He had was and abefore competentlitigated

issue,inbunal the matter and the same results must follow the
action in which he attend antook as ordinarilyjudicial part

of which the have notice and in the course ofadjudication parties
short,which are heard. In the cancellation of Corron’sthey

act,license was a and the commissioners hadjudicial jurisdiction
•of the to and the of the suit. Parrent v.parties subject-matter
Little, 566; Little,N. H.72 v. N. H. 555.72Sargent

”“ inmatter that was issue in that resAny isproceeding
concerned,so farjudicata as the state and Corron are whether

rem;that was a in or in for inproceeding personam proceedings
in rem not the status of or inthe toonly person property respect

also,which the is made becomes res farinquiry judicata, but so
concerned,as the actual to the are all mat­parties thelitigation

ters in 255, 258;that were issue. v. 44 N. H.Morgan Dodge,
431,Railroad, 448,Salem 449;v. 98 Mass. v.Brigham Fayer­

weather, 411, 413; At.,140 Mass. s.Vanfleet Col. 17. The mat­
ters which the inmust his and theplaintiff declarationallege
■defendant in inhis are issue. A broaderdeny plea necessarily

”“ obtains,definition of inmatter issue sometimes but the one
Chase, 9,in v. 15 N. H.King is most favorable to the defend­•given

it,ants and is sufficient for the Under the testpresent inquiry.
which to determine whether Corron’s failure to withby comply

”“the of the act was a inprovisions matter issue the faceupon
■of commissioners,the in the before the ispleadings, proceedings
to whether the licensee’s failureinquire to with thecomply provi­
sions of the act is a matter the inthat state must its com­allege

answer,and the inlicensee his in ofplaint, alldeny proceedings
is,that kind. That it 14from the statute. Sectionappears pro­

“ issued,vides that at .time after a license been . .hasany
the board,same and . . .may be revoked cancelled saidby
if of actthis is violated ... the holder ofany provision by
the same.” a a licensee underConsequently, complaint against
this section and this must that he has failedupon ground allege

law,to with the in order to authorize the commissionerscomply
to in words,act the matter —in other to them jurisdiction;give

answer,and unless the licensee denies that in his thereallegation
is no occasion for a Whether the licensee has failed tohearing.
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law, the actthe whether he did particularwithcomply —not
him with for thewhich purpose'ofthe state charges doing, prov­

law, infailed with the matterthat he has to thecomplying —is
in kind.the all of thaton the face of proceedingsissue pleadings
withfailure the of the actCorron’s to comply provisionsSince

inin before thea matter issue the commissionersproceedingswas
action,inin this the court did not erris also controversyand

of thatit the record aswhen admitted proceeding conclusively
had failed to with conditionthat Corron thecomplyestablishing

bond, from thatunless it the act itself theof his appears legisla­
that the com­intended to matters areexceptture adjudicated by

court,the rule. The of the thatmissioners from rulinggeneral
were to that he had faileddenyand his sureties estoppedCorron

the thewith the law of commissioners­to by judgmentcomply
license, rule as to thehis themerely applied evidentiarycancelling

matters that were at the beforeadjudicatedeffect of the hearing
commissioners,that would have been to aapplied judgmentthe

if had an v.him he been administrator Probateagainst (Judge of
inN. H. the68 plaintiff injunctionSulloway, 511), proceedings

Towle, 431), constable,N. a46 H. or or and theyv. sheriff(Towle
Smith,his Dennie v. 129 Mass. 143.sureties on bond.the
that, 21 andIf it can contended because sectionsbe reasonably

a of the denounced in sec-that conviction acts those28 provide
bond,a forfeiture of the while 14 con-tions shall work section

that mattersno the intended thetains such provision, legislature
in athe commissioners should bein issue before again litigated

bond, no inference can drawn ason such be to violationssuit the
33,under section containsthe act whichcriminallyof punishable

intheThe fact that criminalno such adjudicationprovision. the.
aused in civil suit on the bond becould not be the wouldsuit

28;in 21 that-for the sections and andsufficient reason provision
the oflaw makes the commissioners evidenceadjudicationexisting

in the would seem to be a forthe suit on bond sufficient reason
to in 14.refer it sectionthe omission to

in that the of theThere no force the defendants’ claimis ruling
of a trial. the minimum amount forthem Ascourt jurydeprived

$500, ina be thewhich licensee’s bond can is defendantsaccepted
athereon have a to a trial —“ pro­all actions jurybrought right

facts, theare the the andin which the ofjury judgesceeding
Saunders, N. H.of the law.” State v. 66court are the judges

trial, defendants,39, if and not-­such desired the76. byUpon
case,in of'the herewaived them as this presentedquestionsby

and effect as evidence of the judg­the conclusiveadmissibility
be, now, of law the courtments would as forquestionsoffered

andfor The oneand not of fact the rulings admittingjury.
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other, of a because of theand the direction verdicttheexcluding
v. 69Harrington,the state’s evidenceofconclusive effect (State

Ifthe same record that is now here.would presentN. H. 496),
in of the suit wasdefence thereproperly pleadedunder any plea

evidence, thewould have hadthe defendantsin rightconflict the
If the ofof the at trial ajury. questiontheto invoke judgment

hadbetween the beennot partiesfact had been adjudicatedthat
evidence, defendants, ifthere was the theywhichpresented, upon

a Thewished, byhad the determined jury.could have question
bond,the was not their orhave shown that bonddefendants could

could have made defencehad The sureties anythat it been paid.
could, the that thecould have made defenceand judg-that Corron

fraud. Fallhim in evidence was obtained byment offeredagainst
offered,such evidence and140 Mass. 488. No wasRiver v. Riley,

it beenno that could have produced.there is claim
not have intended that thethat the couldIt is said legislature

suit,evidence in this because-should becommissioners’decision
trial in a mat-of adefendants would be deprivedthe jurythereby

that are therebyter to they deprivedrelating property meaning—
a ofcontest before the Cor-questionof to jurythe opportunity

inhad termsof If the bond been conditionedron’s violation law.
ato find Corron ofthe failure of the commissioners guiltyupon

license,in his there wouldof the the exercise ofviolation law
a The use ofno to try by jury.have been question language

case,of this haswhich, law and the circumstancesunder existing
cannot be orin effect the same explained awaypi'actical meaning

a trial ofmere The to mattersaltered by supposition. right jury
a notin a court without did existjurypreviously adjudicated

cannot bewhen the was and nowconstitution adopted, given
a rule so well knowna act. To overturnby legislativeexcept

established, of isand the powerexpress language law-making
to of theunless the court is theusurp provincerequired, legisla-

a not in theture. license is sensetechnically propertyThough
the state without compensation,that it can taken yetbe away by

and all otherunder the statute it is a valuable right possesses
Itcharacteristics of cannot be obtained except uponproperty.

fee, in thethe or cash. If owner diesof price, duringpayment
term, in Itthe is assets his estatethe unexpired portion (s. 18).

administrator,licensee, or his to anyis the personassignable by
12; 49,1905, c. s. Itof a Lawslicensecapable 8).holding (s.

histhecan be taken from the licensee forexceptduring year,
issued,was bybreach of the conditions which it only legis-upon

latter the is.action. the licenselative forExcept possibility,
theis such action wasIt not that thought byproperty. probable

reason,that, tofor that omittedto be solegislature theyprobable
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their intention thatexpress the of the commissionersfindings upon
anatters committed to and before them shouldlitigated not be else-

conclusive,where if such was the intention with which judicial
duties were them. Neitherimposed upon can inference beany

drawn fromproperly the character or of thecomposition tribunal.
It cannot be inferred that the doubted thelegislature competency
of the executive to as commissionersappoint persons ofcapable

the as well as theperforming judicial other duties them,toassigned
in■orthat so the willacting rules,violatepersons appointed legal

that, do,ifor the lawthey does not afford a remedy.
It is also said that the lack of an is evidence thatappeal the

did not intend thatlegislature the commissioners’decision upon
matters before and submittedlitigated to them should be conclu­
sive. But the orpresence absence of an inappeal matters consti­

committed to thetutionally determination of a tribunal without
a is not materialjury the character ofupon their action as judi­
cial or Furnald,otherwise. Manchester v. 153,N.71 H. 158:

Watson, 162, 168;v. 64 N. Little,H.Boody v. 61Doughty N. H.
365, 368. “The as to the conclusiveness of ainquiry judgment
in a suit between the sameprior can beparties whether theonly
cóurt the therendering judgment nature of the ques­—whatever

decided,tion or the value of the inmatter dispute jurisdic­—had
tion of the and the andparties whethersubject-matter, the question

to be inraised thesought suit was coveredsubsequent theby
and determined in thepleadings actually former suit. The exist­

ence or non-existence of a in either toright have theparty judg­
in re-examined,ment the suitprior error,or writupon ofappeal

incannot caseany control . .this . atinquiry. the rea­Looking
sons rests,which theupon rule its cannot beoperation restricted to

which,those cases decree,after final orjudgment be takenmay by
or writ of error•appeal to a court of Johnsonappellate jurisdiction.”
Wharton,Co. 252, 261;v. 152 Scott,U. S. Dolan v. 25 Wash. 214.

The of the act togeneral purpose was secure to the state prompt
and efficient remedies for action or without itsbeyond provisions.

include, in licensees,These the case of licenses,the cancellation of
.the enforcement bond,of the on the andliability proceedings

criminal. Tostrictly construction to aattempt by diminish rem-
theedy given by of theordinary usedmeaning is to dolanguage

violence to the of the law topurpose the sale ofpermit liquor
under suchonly restrictions as would as muchprevent as possible

the increase of There was no inintemperance. error the ruling,
substance,in that the evidence a verdict for the state.required

overruled.Exceptions

Parsons, J.,C. Bingham, JJ.,and Walker and concurred.



461v. Corron.StateN. H.]

thethe thatChase, J., I with court acquittaldissenting. agree
;an tonot answer this actionaction isCorroii in the criminalof

holds that thethe whichI dissent from that ofpart opinionbut
Corron’s iscommissioners licenserevokingdecision of the license

in this and establishes theconclusivelyactionevidencecompetent
terms his license and thehe not adhere to the offact that did

statutes, that he violated the condi-of the and therebyprovisions
to more thanhis It does not seem me probabletion of bond.

intended, theand forso followingotherwise that the legislature
in theof a statuteof the absencereasons: Because provision(1)

intent, in of the thatview factsuch especiallydistinctly stating
that28 the is stated the bondin sections 21 and intent expressly

theif the licensee is convicted of offences thereinbe forfeitedshall
mentioned; and of thelimited extent characterthe very judi-(2)

commissioners;the theto verycial generalpower granted (3)
and of an or administrativeduties executiveand extensive powers

them; arethe fact that custodi-theytocharacter delegated (4)
and are the statute with theof charged byans licensees’bonds

inof a suitbond when-or administrative duty puttingexecutive
a of its condition—athink has been breach dutyever therethey

act as finalto thejudgesthat themdisqualifies uponnaturally
breach; nature of the subject-matterof thequestion peculiar(5)

thethe oftheir limited continu-namely, questionof jurisdiction,
the to the licensee theance of permission conditionally granted by

in of the widethe exercise distinctionpolice power;state (6)
kind aa this and thatthere is between of con-questionquestion

action;inas the thiscerns such thequestionproperty, (1)
to,withoutto in to first-class licenses noticeactauthority respect

of, licensee; the of inthe absence theor hearing authority(8)
decide the condition of thecommissioners to whether bond has

those in which theviolated in other cases thanbeen license is-
revoked; that thethe wouldimprobability legislaturegreat(9)

to for the forfeiture of the condition of a licen-provideattempt
bond, him and hissee’s and the consequent charging sureties

anwith them towithout submit thedamages, opportunitygiving
determination;a for and theissue involved to absencejury (10)

forreason such course ofof or substantialnecessity procedure,any
of law to the state for the—the courts accessible enforce-being

bond,ament of licensee’s the same as for theliability upon pun-
statute.ishment of his offences under the

After the of the theopinion, defendants movedfiling foregoing
was had infor a that no trial in fact theallegingrehearing, supe-

court, the transferredrior but that case was anmerely agreed
facts;of that wasstatement Corron notified of the complaint
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'him at four in 28,o’clock the 1904,afternoon ofagainst April
thereon,and to for a toappear be held at elevenhearing o’clock

;in ofthe forenoon 30 that theApril before the commis-hearing
time,had atsioners was that and that Corron had no other notice

theirthereof. In motion the defendants asked leave to forapply
an amendment factsthese and for a furthershowing hearing upon
the if such amendmentquestions presented, should be allowed.

Hollis,.Streeter for the motion.

case,IfCuriam. thePer reserved which to be thepurports
court,trialof a before the anrecord was statement ofagreed

facts, no tothe court has amend it. The ofpower only remedy
is anone toprejudiced therebywrongfully application discharge

ante,a trial. Woods,case and for new Dame v.the 391. Nop.
court,record inthe this andappears uponinsufficiency application

mustrelief be made to the court.superiorfor If the proceeding
trial,'in court in athe was substance factssuperior being—-the

from of correct,ascertained the statements counsel conceded to be
witnesses,of from the ofinstead testimony amendmentonly—the

be añade would tothat .could be include in recordthe omitted
were before the at'thefacts which court trial. But the purpose

of the amendment be tomay introduce into the casesuggested
werefacts which not to the court at the trial.presented This
be an for a trial,would also new and shouldapplication be'theaddressed to court.superior

had toThe commissioners cancel Corron’sauthority license by
an of administrative withoutexercise notice orpower, hearing.

anotice is essential to validReasonable Theadjudication. stat-
that less than isdaysute five not Ifreasonable. suchimplies

notice was not and Corron did not waive thegiven, insufficiency
notice, theof the before the commissioners was not aproceeding

Iftrial. a new trial should be and it shouldjudicial granted,
thethat cancellation of Corron’s anlicense was exercise of■appear

instead ofadministrative evidence of the actionjudicial power, of
Ifshould be excluded. atthe commissioners the trial which the

had inwas the courtcase states this fact thesuperior appeared,
of the evidence of theadmission commissioners’action and the

• allexclusion of other evidence the ofupon question Corron’s
erroneous, andboth the verdict shouldwere be set aside.■guilt

inAs the defendants their motion do not controvert matterany
case,decided in the there■oflaw heretofore is no occasion for fur-

Ifat this time. newther are raisedquestionsargument by
ease,in cantheyfurther the be whenconsideredproceedings pre-

That such further insented. be had theproceedings may supe-
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the ofin accordance with rulesmay require,xior court -asjustice
ismade revokedthe orderisa the previouslylaw opinion,stated

is,now•and the -entry

Case discharged.

All concurred.

)Grafton,
1906. (2,Jan.

Lamphire a. v. State.&

preventedrecognizance surrenderingin a are fromthat the suretiesThe fact
voluntaryby inprincipal of enlistment the United Statesreason histhe

knowledge groundfurnishnavy does not sufficient fortheir theirwithout
30, 252,chapter•discharge, Public Statutes.under section

Towle,W.Petition, A. and Fred for theirof LamphireHenry
Stone, J.,Triala beforerecognizance.as sureties upon■discharge

term, 1905, of court.the superiorat the September
foras sureties the theatappearanceThe recognizedpetitioners

who was bound fordulycourt of Daniel overMcIntyre,¡superior
term, 1904, a ofat thebythe May justice peace,■suchappearance
him with and abreakinga charging enteringupon complaint

theand therefrom. At term McIn-Maystealing■dwelling-house
crime before thefor the but didwas indicted charged justice,tyre

Afterwas defaulted.and the recognizance enteringnot appear,
term, withoutMcIntyre,and before the Mayinto the recognizance

sureties, inenlisted the United Statesof the navy.the knowledge
and hasof the United States been evernow in the serviceHe is

facts, the court found that thetheseenlistment. Uponsince his
fault, from■sureties, werewithout their prevented surrendering

30,under sectiontheir dischargethe and ordered chap-principal,
this the state252, To order excepted.ter Public Statutes.

Sloane, for theScott petitioners.

solicitor, thefor state.D. Gobleigh,Marshall

inParsons, the withoutJ. “When sureties a recognizance,C.
fault, thefrom their byare principaltheir prevented surrendering
God, or theof the of Unitedof the stateor government.act of

court,law, andof the onStates, petitionsupremeor sentenceby
counsel,and state’sto the commissionersthereof countynotice


