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his419, tend toPierre, ante, they obviously injureSt. p. 428),
and him to thetoand fair exposefor honesty dealingreputation

hatred, andall his friends.the of neighborsif notcontempt,

overruled.Exception

All concurred.

)Rockingham,
(1,May 1906.

Wingate a.a. v.Frost &&
uponpersonaltybequeaths of condition that thearticlesa certainwillWhere

administration, specifi-expensesbeneficiary pay of andshall debts andthe
personscally estate to variousdisposes of the withoutof the remainder

clause, in ofresiduary an excess of the value thegeneral indebtednessa
equitably apportioned amongcharged be theproperty is totherewith

procedureespeciallylegatees, such will effectuate theand whendevisees
upon objectspurpose equal ofgeneral the histo confer benefitstestator’s

bounty.

Equity, to certain realBill in to determine the title estate
ofclaim to own virtue of the willbywhich the Pepperellplaintiffs

a asks for aThe executor is defendant andFrost. construc-party
: “Iwill, of which is as followsof the the first clause give,tion

Frost,son, Edwin all realmy myand devise to Georgebequeath,
life, son, Frost,P.decease to hisfor and after his Georgeestate

tools,Frost;Ola to stock andand his also sonmy mydaughter,
other-and and all household notproduce, my goodsprovisions,

shall debts andwise he necessarybequeathed, provided pay my
In second and third clauses the testator madetheexpenses.”

value, in hethe fourthsome of little gave fiftyspecific bequests
Hale,Pike and in the fifth to hisdollars to Nellie gave daughter

“ all the rest of Themy money.”and personalgranddaughter
¡§206.75,in is not worth overmentioned the first clauseproperty

$688.86;amount andthe debts and towhile expenses George
theEdwin declines to the withaccept property chargedpersonal

of debts.thepayment
hisAt date the will the testator owed andthe of nothing, per-

more than$200sonal aside from was worth somemoney,property,
$928,The is of the value ofwas at his decease. real estateit

$402.on Edwinand is tothere money deposit amounting George
ofold. The thepartis question anywhetherforty-eight years

wasindebtedness is to the real estate fromchargeable transferred
1905, Stone,term, J.courtthe of the superior byApril
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Bartlett,Page tbefor plaintiffs.f

Shute,A. for tbeSenry defendants.

Walker, J. “The of testator,situation tbe tbe surrounding
circumstances, relatives,bis andfamily tbe devisees and legatees,

nature, amount,tbe and situation of bis factsproperty, totending
in testator,tbe ofcourt tbe tbepositionplace constitute evidence

ourfor consideration tbecompetent issue ofupon what be meant
Stratton, 582,tbe used.” Stratton v.words 68 N. 586.by H.

“ of includeEvidence intention variousmay inherent probabilities
circumstances,tbe ofand forceprobative as well themany as literal

of words used. When tbesense tbe is foundmeaning by giving
it,due to that tends toeverything isweight legally it not aprove,

of whether it bematter discretion shall oradopted rejected.” Opinion
Justices, 629,66 N.the H. 651. The judicial ascertainment ofof

infact of atbe testator’s intention of bis isdisposing notproperty
will,bisa of to make ausurpation orjudicial power tbe exercise

a over bisof revisory power Tbe fact oftestamentary provisions.
intention, from tbewhen found all evidencecompetent presented,
must, law, effect,as a of be ifmatter it notisgiven torepugnant

howeverother or unusual it seemlegal principles, peculiar tomay
“ to be inbe. Tbe end attained a will is tointerpreting effectuate

astbe testator’s intention indicated tbe ofby weight competent
evidence, source,fromwhich is not to comerequired orany given

of if isto be it relevant to tbe issue.”any given weight, Stevensv.
68,Underhill, N. H. 70.67

death,At tbe of tbe andtime testator’s tbewhen will took
effect, tbe condition of bis estate thatwas such' tbe value of tbe

be to bis son was less thangave bis indebted­personal property
; and tbe that tbe weretheoryness debtsupon charged exclusively

son,totbe tbe the latter haspersonal property bequeathedupon
to Theredeclined tbe same. can be little doubtaccept that tbe

value,intended that this to tbe extent of iftestator itsproperty
should be held for tbe of his debts. It wouldnecessary, payment

be tounreasonable to that bis sonbe expectedassume accept prop­
willunder the with the of debts in excesserty charged payment

its value. a testator to intendOrdinarilyof is to conferpresumed
Currier, 145, 147.N.a bis Currier v. 70 H.benefit upon legatees.

tbe tbeHence arises bow excess of indebtedness beyondquestion
value of tbe tbe is totbe articles to son begiven paid, consistently

words,testator; inwith tbe of tbe whatother wasgeneral purpose
in tbebis intention reference to of tbe indebtednesspayment

of ?at time his He bis will wouldthe deathexisting expected
inbis estate the condition it be at bis de-operate upon might
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of,had or to have; knowledgeis to haveand he presumedcease
“ A will frombe.that condition wouldwhat speaksanticipated,

date,testator, its unless itsfrom language,and notdeath of thethe
construction, v.intention.” Wearsindicatesfair the contraryby

828,Clark,293, ; 64 N. H.v.Weave,59 H. 296­N. Campbell
330.

isindebtednesshand is that the entirethe one it claimedOn
son,to thethe givennot upon propertymerely personalchargeable,

him, whilein tolife estate the land devised uponbut theupon
beof debts should paidhand it is insisted that the excessthe other

Ifin it is concededbank.of the themoney savingsout deposited
each ofbe some evidence inferentially supportingthere maythat

contentions, in with thebe accord generalneither seems tothese
estate,In of theof testator. view of the conditionthepurpose

construction, hisdefeat inten-if would practicallyeither adopted,
149,Wallace, H.23 N.in See v.a material Wallacetion respect.

of estate wouldTo excess debts the lifeupon156. thecharge
nominal;devise a more thanthe of the to sum littlereduce value

annuleffectuallyof estate wouldmoneyand to it from the thepay
in and of the will.the fourth fifth clausesmentionedbequeststhe

or intended eitherthat theIt is testatorimprobable contemplated
of nointend his a life estateresult. He did not to songive

value, the of the bequests.or to for cancellation moneyprovide
and remarkable that it requiresan intention is soSuch peculiar

existed, condi-unless theand itevidencestrong thatconvincing
is that could have beenof the estate such no other intentiontion

it fol-There no from which reasonablyentertained. is evidence
in the his son andlows that the devise first clause tohe regarded

in fifthas than themore theimportant legacygrandchildren
to and or that one should bearclause his daughter granddaughter,

for,burden to ofthe of debts otherwise the exclusionunprovided
other.the

Nor is there evidence that he understood the technical difference
and or or hedemonstrative thatbetween specific general legacies,

would arti-byhis intention be ascertainedtestamentaryexpected
construction,rules of of which he had heard and hadficial never

Sanborn, 631, InSanborn v. 62 N. H. 641. theno knowledge.
to of alland fifth of his will hefourth clauses undertook dispose
in ofwith as much he usedmoney,his asparticularity disposing

in first notstock and tools the clause. did occurhis It probably
inhim be a into that there difference effect disposingmight legal

inall of a and all to menof articles class his andmoney; general
will dis-of the would not technicalthe simple language suggest

inof that character. had mind three kindstinctions The testator
owner, estate, chattels,viz.,whichof of he was the realproperty
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one,and his real estate tomoney. his chattels to-By giving
another, and his to a third without a resid-money party, general

that,clause, would furnish little of anhe evidence intentionuary
■should fromhis debts be one class of rather thanpaid property

$1,000 A,from another. If a his farmtestator worth to his-gives
B,team of the and allsame value to hisdriving money amounting

C,$1,000 estate,to to of entirehis hedisposing leaves—thus —and
$1,000,debts to how could it thatbe said heamounting

tointended his indebtedness one of theany beneficia-charge upon
tories and cancel the benefit hiswhichexclusively, language

? That his beindicates debts must from hisclearly estate hepaid
know;is to he could not have that allunderstood thepresumed

$1,000;of his would each receive asand there isobjects bounty
to show he entertained idea ofthat anynothing conferring unequal

benefits, the reasonable conclusion is that anonly equitable appor-
tionment of the debts the would inbe accordanceamong legatees

his towith intention confer benefits all.general equal upon
Hale,While the of dollars to Nelliebequest fifty Pike standing

alone, not a toindicate her of amight purpose give anything
character, but to the .tospecific authorize her ofmerely payment

that fromamount derived of the notestateany property specifi-
inthe fact that the nextcally bequeathed, clause he ofdisposes

”“ all the rest of is evidence that ofmy money the legacy fifty
dollars related to the fund orsame andspecifically subject-matter,
not ato the finalgeneral settlement ofremaining upon thefund

fund,estate. It was anot his to leave eitherpurpose forgeneral
the orof his debts for the of his In con-payment payment legacies.

with will,the affirmativenection of. the theprovisions ofabsence
a indicates underclause the circumstances angeneral residuary

on thathis he had of his entireunderstanding part disposed prop-
thereof,to devisees andtheerty by giving distinctlegatees parts

debts,after the of his and that apayment clause wouldresiduary
be and It moreuseless. isinoperative than otherwiseprobable
that intendedhe the to be asmoney as the otherlegacies specific

will,of inhis and that thisprovisions all should have therespect
same sum of bank,effect. a on in the noHaving money deposit
reason occurred to him he notcould a of itwhy to onegive part
and rest of inthe it to another the same he haveway might giyen
one to one and the rest of tosheep his flock another.

Since, therefore, athe construction of will is the ascertainment
evidence,of the fact of intention from and not thecompetent

tests,of technical rules asapplication the indebtednesslegal
case,into the estate this the ofchargeable beyond value the per­

son,sonal to the be ratamust borne theproperty given bypro
S., 196, 14;and Smith,P. c. s.devisees Hall 61legatees. v.
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is carriedN. H. 144. In the testator’sway general purposethis
effect, no thereof or abortive.into and is defeated renderedpart

412,N. H. 415.v. 71Clough Clough,

discharged.Case

All concurred.

)Strafford,
1906. (May 1,

v.Dillon Burke.

purposos, aabutting appropriatedis for reservoirland aWhere on stream
subsequent by line ofgrantee the takes toa tract bounded reservoir theof

on the isthe lot reservoir constructed.which

Entry. forand thecourt verdictWrit Trial thebyok
1905,term, of thedefendant. from the SeptemberTransferred

J.Chamberlin,courtsuperior by
on1872, of situatedIn owned lots landHale and Wentworth

Ina brook.in small thatCourt street Dover and separated by
it,of toland on sidesand the boththe took the brookyear city

on whichand landfor use the firewater the of departmentprovide
and ofwideland so taken was feetfiftyto store the water. The

land,Of a stripthe of and lots. thisthe Hale Wentworthdepth
onhalf wide theand and a feetfeet wide on street twothethirty

lot, andof theback was taken from the end Wentworthsoutherly
Hale lot.the end of theremainder was taken from the northerly

allbuilt a which coveredthe land so taken the reservoirUpon city
end, thebut of back it from adjoin-feet the andtwenty separated

land an iron fence.ing by
1875, landIn Wentworth to the defendant’sconveyed grantor

The aban-bounded the the reservoir.” city“on south cityby
of1895,the in anddoned the defendant took possessionreservoir
ofso much of land it was a partthe on which stood as originally

1904,lot, of Inthe it under the deed 1875.Wentworth claiming
theWentworth this land—the demandedconveyed premises—to

court ruled that the demandedTheplaintiff. premises passed
1875, andunder the of the excepted.deed plaintiff

Nason,Robert Doe and F. for theWilliam plaintiff.

Whittemore, Nivel,Arthur John T. forand Hughes,Gr. Gieorge
the defendant.


