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Young, J. A stone reservoir fifty feet wide, used to store
water for extinguishing fires and separated from the adjoining land
by an iron fence, possesses none of the characteristics of a brook
and is subject to none of the uses that attach to a brook which
divides the land of adjoining owners. There was no evidence that
Wentworth or his grantee ever used the land not covered by the
reservoir in connection with the rest of the lot, or that it was capa-
ble of being put to any beneficial use which could not be enjoyed
as completely by one who was not, as by one who was the owner
of the Wentworth lot, or that the right to control the demanded
premises was in any way essential to the full and complete enjoy-
ment of the Wentworth lot. There has been no practical construc-
tion of the Wentworth deed; and the reasons which have been
assigned for holding that it was more probable than otherwise the
parties intended that the boundary line in a conveyance in which
the granted premises are bounded by a highway or a stream should
be the center thereof, have no application-to the facts of this case.
The presumption which ordinarily obtains in the construction of a
deed bounding the granted premises by the land of another must
prevail, and the Wentworth deed be construed as though it read:
bounded on the south by the northerly line of the lot on which the
city reservoir stands. Such a construction gives to the language
used its ordinary meaning.

Ezception sustained.

. All concurred.

Merrimack, %
May 1, 1906.

BurBANK 2. PEMBRORE ScHOOL DISTRIOT.

Where a school district votes to contract with an academy for high school
instruction and also to pay the tuition of pupils continuing to attend the
high school in an adjoining town, it is liable to the parent of a pupil of the
latter class for tuition paid by him subsequent to the contract authorized
by the vote.

AssompsiT, for money paid by the plaintiff for the tuition of his
daughter at the Concord high school. Facts agreed. Transferred
from the October term, 1905, of the superior court by Pike, J.

A meeting of the defendant district duly called was held March
18, 1905. Article 8 of the warrant was as follows: «To see if the
district will vote to make a contract with the trustees of Pembroke
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Academy to furnish high school instruction to the pupils of the
town qualified to enter, and to raise and appropriate money there-
for.” Under this article the district voted that «the school board
be instructed and authorized to make a two-years contract with the
trustees of Pembroke Academy for furnishing instruction to its
pupils qualified for high school instruction, that the academy be
the special school of the district, and that 81,500 a year be appro-~
priated for carrying the contract into effect”; and under the
same article it was also voted that the ¢« school board be authorized
and instructed to pay the tuition of pupils then attending Concord
high school, as long as they continue to attend there.” In pursu-
ance of the vote, on March 25, 1905, the school board made a con-
tract with Pembroke Academy “to furnish instruction to all pupils
of the district qualified to enter upon a high school course” for twa
years from April, 1905. On the same day they notified the plain-
tiff that the district would not pay his daughter’s tuition. She
was one of the “pupils then attending Concord high school,” and
attended that school the next term—the spring term of 1905.
The plaintiff paid the tuition and sues the district to recover the
amount so paid.

Almon F. Burbank, for the plaintiff.

Mitchell § Foster, for the defendants.

Parsoxs, C.J. Unless the school district of Pembroke was
«maintaining a high school or school of corresponding grade,”
within the terms of the act, the plaintiff’s right of action to
recover for the tuition of his daughter at the Concord high school
is established by the statute. Laws 1901, ¢. 96, ss. 1, 2; Laws
1908, e. 118, s. 1. The school district of Pembroke did not main-
tain a high school unless by virtue of a valid contract with Pem-
broke Academy, under section 1, chapter 90, Laws 1905. The
authority of the school board to make the contract set out in the
case depends upon the votes of the district at the annual school
meeting in March, 1905. The intention of the district as disclosed
by these votes is plain. It intended that those scholars who had
entered upon the course at the Concord high school should, if they
desired, continue there at the expense of the district, while as to
all others the academy should be made the high school of the dis-
trict.

The two votes adopted under article 8 relate to the same subject-
matter; and it cannot be said that the first vote authorizing the
contract with the academy would have been adopted except for an
understanding as to the purpose expressed in the second vote, or
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that the first vote would have been allowed to stand if the second
bad not been adopted. The purpose of the district being clearly
expressed, the only question is whether that purpose was within
the power of the district. The fact that the legislative intention
is expressed by two votes instead of one is immaterial. See New
London v. Davis, ante, p. 12; Brackett v. Melntire, 72 N. H. 67.
If the- district had authority to carry out its expressed intention to
pay the tuition of certain scholars at Concord and establish the
academy as the high school of the district for the others, the dis-
trict is liable to pay the tuition of the plaintiff’s child at the Con-
cord high school because it agreed to do so. The vote instructed
the school board to pay the tuition, but did not provide whether it
should be paid to the school authorities, or to the parent or guar-
dian who had paid it. Under the statute, if no high school were
_ maintained by the district an action was maintainable by either the
district furnishing the tuition, or by the parent or guardian paying
the- same. Construing the vote in view of existing law, the lan-
guage is sufficient to create a right of action in the parent paying,
as well as in the district furnishing the tuition.

If the school district of Pembroke was without authority to act
as it intended, and could not create a high school except one for
all its scholars, the attempt to execute such intention was ineffec-
tive and the contract was not authorized by the vote; for it is
clear the district had no intention of so contracting with the Pem-
broke Academy as to deprive it of the power or release itself from
the liability to pay the tuition of those scholars who had attended,
and continued to attend, the Concord high school. If the vote was
invalid, the plaintiff can recover under the statute; if valid, he
can recover under the vote. It is therefore unnecessary to con-
sider the authority of the district to take the action that was taken.
Upon the facts there should be verdict and judgment for the plain-
tiff, :

Case discharged.

Youxg, J., dissented: the others concurred.




