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is that the defendant was authorized to the anappoint plaintiff
of the Motor for the sale of atagent Company automobiles Frank-

lin, machine;ahis or sale of aupon that bothpurchasing making
understood the contract wasparties made the defendantbeing by

as of Motor and inthe that the contractagent Company; making
the defendant within thewas of his Asacting scope authority.
there was no evidence from which it could foundcompetent be
that the contract was made with the defendant andpersonally,

action,as the Motor is not a to the it is unneces-Company party
to consider whethersary the evidence would warrant the inference

that the in aplaintiff succeeded sale.making

overruled.Exception

All concurred.

)Sullivan,
1, 1906. (May
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jurors supportWhere counter-affidavits of are insubmitted aof verdict which
misconduct,groundis assailed on the of their it is within the discretion of

permit moving partythe trial court to the to cross-examine them with
respect to the statements made therein.

Assumpsit, for breach of a written Trialagreement. by jury
and verdict for the for one cent Inplaintiffs ofdamages. support

motion to trial,their set aside the verdict and afor new on the
of of in verdict,misconduct jurors theground alleged making up

the submitted the affidavit of the sheriffplaintiffs who had charge
of the their deliberations. Thejury defendantsduring submitted
counter-affidavits of some of the The thenjurors. movedplaintiffs
for to the courtleave into and “injurors examine thembring

or contradiction” of their affidavits. Theexplanation motion was
law,denied as a matter of and thesolely Theplaintiffs excepted.

motion to set aside the verdict was also denied. Transferred from
1905,term, Pike,the of the court J.May superior by

Hollis,ChellisBurt and Allen for the plaintiffs.

Parker,Ira Son and Hosea forQolby W. the defendants.

Bingham, J. didThe not have the toplaintiffs legal right
the who had inaffidavits to theirbring jurors given opposition

examined,motion before the trial and have them evenjudge orally
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conductTlie ofcompetent.have beenwouldif testimonytheir
ofthe discretion thewithin judicialismotions largelyonhearings

an issue of facta motion involvingmay requireHetrial judge.
bewill not setand his rulingaffidavits only,to be heard upon

aside, ease he abused hisin theit clear that particularisunless
348, 349;346, State v.Minn.81v. Railway,Stromdiscretion.

688;Wells,175, 184; 36 Kan.Gano v.Minn.88King, Schoolfield
Tucker, 229.; Cal. He may117Brunton, 20 139­ v.Col.v. People

once, andathis whole caseto presentthe moving partyrequire
in rebuttal of counter-­or other proofreceive affidavitsdecline to

482,Howard, 491. He cause1 Sumn. mayAmes v.affidavits.
ofin a motionex affidavits supportmadewho have partepersons

with tohim and examined orally respectbeforeto be brought
and how came toin they givetheir affidavitsstatements made

their andthem, of knowledge credibility.for the testingpurpose
State, 209;133; v. Tenn.State, Moore 9615 Leav.Glidewell

317, 339; States v. 4Chuck, United Lloyd,Cal.v. Lee 78People
toBut not his requireit is within powerCranch C. C. 472.

affidavits, in ofex either ormade supportwho havepersons parte
motion, additional affidavits. Forsheein a toto giveopposition

State, 4 Ia. 461.Abrams, 571; v.v. 2 Ia. Grady
a of that no motionit is rule courtIn this bystate provided

innot the record or onfacts that do papersappeargrounded upon
in will heardcase,in are to bewriting,or that notfile the agreed

motion,court, of or in toin theoppositionthe eitherby support
Court, 48,ofaffidavit. Rule No.unless the facts are verified by

43,589; Court, H.No. N. 682. This ruleN. H. Rule of 7156
court ofis the Massachusetts.the same as one adopted by superior

court,528. the trial onv. 118 Mass. WhileKnight,Spaulding
fact,an issue of receivemayof a motionthe involvinghearing

witnesses, that theof it would seemthe oral testimony practice
court, ofor fixed rule of onlyby receivingrecognizedcommonly

affidavits, it be inbe from unless exceptionalshould not departed
Webber,v. 16and a of Gardnercases to avoid miscarriage justice.

338; Bank,331,251; Colton, 1 Carr v. 18Pin.Pick. Fowler v.
Stackhouse,State v. 24 Kan.268; Strom v.Wis. Railway, supra;

580, 582; Pl. &454; 24 Kan. 1 Enc. Pr.445, v.Tyler Safford,
147, 148, ; Ev., s. 4.; 149 1333 14 lb. Wig.

wereIn the affidavits of tlie sheriff and the jurors putthis case
are therefore not calledin without Weobjection. uponevidence

to onto were be considered thedecide whether they competent
that werethe motion. theyquestion by Conceding compe-raised

tent, it of the trial to thewas within the discretion judge grant
to cross-examine the with to theplaintiffs’ request jurors respect

made, and how came to affidavits.statements there thethey give
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theWhen examination is thus limited no islegal objection appar-
however,The discretion,ent. trial withoutjudge, hisexercising

ruled as a ofmatter law that the were notplaintiffs entitled to so
examine the This was error.jurors.

Case discharged.
All concurred.

)Coos, (1,May 1906.

Young v. Milan.

highway hearing uponthat aEvidence notice of was served the husband of
presence,in paper,an herinterested landowner and that she examined the

fully meaning, expressed objectitsunderstood satisfaction with the of the
proceeding, and prem-remained silent until the road laidwas out herover
ises, competent rightais to of hershow waiver to a formal notice.

Petition, for a writ of certiorari. Writ denied. Transferred
term, 1905,from the Pike,of the court J.September superior by’

1904, town,In the selectmen of the defendant upon petition,
laid out a across the land. Thehighway plaintiff’s wasplaintiff
not at the before thehearing selectmen. No writtenpresent notice

her,of the toaddressed her was served but ahearing suchupon
husband,notice addressed to her with whom she theuponlived

was him.served to thepremises, upon plaintiff’sSubject excep-
tion, the defendants offered evidence that at theshowing request
of the husband the inland had taxed himbeen toquestion theby
selectmen, owner;thewho he was thatsupposed the andpetition
the thenotice of was served him inhighway thehearing upon

of the to handed,whom it waspresence plaintiff, andimmediately
it;that she unfolded and read in itthat the thatpetition appeared

land;the was to over her andproposed highway that she saidpass
to the thatthe notice she wanted theperson road laid outserving
and heralso therefor. the road was laiddamages Subsequently

landowners,out and were awarded to the thedamages including
husband, none her.but weeksplaintiff’s to Some later this peti-

tion was filed. From the failure to disclose herplaintiff’s owner-
land, conduct,of the with her remarks andship thetogether court

found that hershe to a more formal notice than shewaived right
received.

Tardivel,Gross for the plaintiff.

■ Marble,Rich for the defendants.$


