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that she did innot own fee the where thisplace wasproperty
found at her death. A sale of the chattels when or afterpersonal
the real was sold wouldestate have annecessarily effected ademp­

True,tion of the Drake v. 72 N. H. 322. No salelegacy. was
made. The nature of the was such toas realize but littleproperty

sold,if and to be at much if she orreplaceable greater expense
her brother should todesire establish a home. Theagain purpose
of willthe to her allbrother hergive absolutely property, except
■suchas an income and which financial skill inproduced required
its seems clear. The case does not disclose themanagement,
nature of the under which the was in Con­right storedproperty
cord. It is to be it was inpresumed the Concordrightfully kept
storehouse. From the nature of the its identification asproperty,
the will,referred to the terms used at date theproperty by the of
and the will,relations of the and the ofparties general purpose the
it is clear that adeemed,to hold that the was because thelegacy
title of the totestatrix the real estate which it was at theupon

fee,time of her death was less than a would be to defeat the plain
intent of the No rule her intention torequires be dis­legalwill.
regarded.

The executor is advised that the of the sale of the realproceeds
estate in estate,his hands are of the and thatpart theresiduary

inpersonal to B.the estate of Jeromeproperty question belongs
Connor. The to the exclusion of of theobjection evidence inten-
tion of the intestatrix ofsale the real notestate is insistedmaking

and isupon understood to be waived.

Case discharged.

All concurred.

)Merrimack,
1906. (5,June

Hospitalv.Hewett Aid a.Woman’s Ass’n &

separate againsta“Where declaration combines canses of action defend-two
ants, inconsistency by jury uponan the abetween verdicts rendered a

byadvantage superiortrial of the issuit to be taken of a inmotion the
verdicts, upon groundcourt to set aside both the of a mistrial.

general against uponA groundverdict one defendant cannot be aside theset
by special another,that it is controlled a in it isverdict of whenfavor

impossible finding general special,to determine that one is thanor rather
the other.
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corporation,byhospitalemployed maintained a charitablepupil in aA nurse
trainingprofessionalwhereby and beis to receivea sheunder contract

corporationremuneration, and not apaid a of theis servanta small
bounty.recipient of its

„hospital,acorporation engaged in maintenance ofis theA charitable which
purpose, injuriesgeneral forproperty is liablefor thatand holds itswhich

dangersconcerningnegligentresulting a failure to its servantfrom warn
employment.of the

concerningbeing con-manager hospital, informed theof athat theEvidence
disease, the nature of thetagious patient’s failed to disclosecharacter of a

case, danger,ignorantcharge of themalady into of the who wasthe nurse
part corporation.negligencefinding on the of theofwarrants a

atotheCase, plaintiff contagiousfor exposingnegligently
on the of theand for partwithout warning, negligencedisease

defendant, Russell, a in the plaintifftreatingMrs. as physician
a verdictThe returnedthe disease. juryhad contractedafter she

Trans-of Mrs. Russell.one in favorthe andhospitalagainst
1905,term,from, court byof the superiorthe Aprilferred

Chamberlin,J.
a contractin undera nurse the hospitalwasThe plaintiff pupil

ten dollarsfor a nurse and receiveto trainedwhich she was beby
1902,in whenher there January,servicea mouth. She began

1908,December, RussellMrs.old. Innineteenwas yearsshe
the state bacteriol-whose maladyin of aher patient,put charge

her,a from informedof culture takenafter an examinationogist,
Russella disease. Mrs.Mrs. was diphtheria,Russell contagious

was,it it was aIf verywas diphtheria.had doubts whether it
was notand form of the Theunusual disease. plaintiffpeculiar

inbe and was leftone itinformed that might diphtheria,by any
that a fewin it until she diseaseto developedignorance regard

in ofshe was the ease.chargeafter putdays
declaration, that she wasthe claimedUnder the plaintiff

in notfor itsto a verdict the hospital negligenceentitled against
Mrs.andcase beher that the might diphtheria, againstnotifying

her to the caseinfor herRussell personal negligence assigning
defendantsof bothAt the close the evidenceand for malpractice.

werein favor. The motionsthat verdicts be directed theirmoved
denied, and they excepted.

Hollis, theF. forHenry plaintiff.

ItH. for- the defendants.John H. Albin and William Sawyer,
outset,examine, difference betweenat the thewill useful tobe

established for business lookingthe purposes,ordinary corporation
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stockholders, andto a division of aprofit hav-among corporation
stockholders,stock or but itno that maying existing solely

receive, hold, administer, and distribute a fund toperpetually
uses.charitable

nodefendant maintainsThe business it is not aenterprise;
for The themembers ofbody organized expected gain. corpora-

tion have not the of inexpectation it.slightest personal profit
held, conducted,All allits is its affairs are allproperty corporate

the are for the ofcorporate employed,agents solely purpose aiding
and•and women andworthy children whoassisting dependent

wish to be under the care of women and attendants.physicians
■In thethe fulfilment of this as one ofobject plaintiff participated,

nurses,the in thenurses defendant’s school for andpupil training
inalso her service outside offamilies the theby forhospital, pay

went ofwhich into the funds thegeneral She constitutedhospital.
fora of the means the of thepart attaining objects incorporation,

and at the same time was a itsof bounties as a fullrecipient
for her services.•equivalent

555,In Downesv. 101 Mich. theHospital, defendant corpora-
“thus intion is described the Theopinion: receivecorporators

ormo dividends. Itcompensation is anpurely eleemosynary
institution, and maintained for no but fororganized private gain,

care and medicalthe treatment of the sick.” The actionproper
anwas administratrix for the death of her intestate.by The

■declaration that the defendant contracted to carealleged properly
intestate,for the and caused his deathnegligently toby failing

him care. In an order aproper verdictgive affirming directing'
defendant, the said:for the court “If the contention of the

true,counsel for the belearned itplaintiff follows that the charity
fundtrust must be used to•or for thecompensate injured parties

of... tophysicians treatnegligence employed patients,
and In■andof nurses attendants. this the fundway trust might

andbe diverted fromentirely destroyed the whichfor thepurpose
it. Charitable•donor cannot bebequests thus thwartedgave by

for which inthe donor is no mannernegligence responsible.
If, trust,in the execution of the a trustee or anproper employee

an act•commits of he heldbe fornegligence, may hisresponsible
act; but the law the charitable trustnegligent jealously guards

fund, itand does not to bepermit frittered theaway by negligent
those inacts of its execution.”employed

20,v. House 68 Md. anwas actionPerry Refuge, brought byof
institution, friend,an infant inmate of the his next forthrough

and theassault been beatenbattery, plaintiff having severely by
in theteachers institution. aemployed The direction of verdict

defendant was sustainedfor the the court of in anby appeals,
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authorities, bothmanyin which reviewedthey English•opinion
that cannot beAmerican, to the conclusion damagescoming■and

fund in trust for charitable buta held purposes,fromrecovered
from the wrongdoer.can recoveredbe

School, 251,95 the defendantv. Industrial Ky.In Williamson
school, to controlreform subject legislativewas an incorporated

aid. wasand state The action broughttaxationand maintained by
and The court basedinmate for assault battery.infantanby

thedemurrerthe upon groundtheir decision sustaining general
whose contributedwas a funds werecharitydefendantthat the

“If thefor charitable purposes, saying:and solelycontrolled
diverted from their intendedare to beof these institutionsfunds

and forlawsuitsby judgments damagesbeneficent purposes,
servants, indeed,theiror maliciousnegligentthrough usefulness—

of thesoon a past.”their be thingexistence—will
624,120 Pa. courtPatrol v. St. theBoyd,In Fire Insurance

is a it has no“The Insurance Patrol charity; prop-publicsay:
not for thefunds which have been contributed purposesorerty

would all law and all to takeof and it be equitycharity, against
funds, aso contributed for charitabletrust special, purpose,those

to inflicted or occasioned oftheinjuries bycompensate negligence
of thethe or servants patrol.”agents

cases, cases,line dois another of whichhospitalThere largely
from, infar in asnot so from thoseexemption liability quotedgo

law, result. Inof but which reach the same substance theypoint
of of to anthe the doctrinedeny application respondeat superior

institution.eleemosynary
98,In 66 theHearns v. Conn. defendant was incor-Hospital,

act, but it had no and mem-stock itsporated by special capital
derived no from the Thebers profit corporation. plaintiff brought

his toaction recover for caused treatmentbyinjuries negligent
a The “The lawwhile court which makes onepatient. say:

own,for an act because the actualresponsible not his wrongdoer
servant,is his is based on a rule of Thepublic policy. liability

of ofa charitable for the defaults its servants mustcorporation
the that rule of and theirdepend reasons ofupon policy, applica-

tion a . . . The onto such practicalcorporation. ground
whole,which the rule based this: On the substantialis is simply

is best served a master for theresponsiblejustice by injur-making
service,ies incaused his his when set to workby servant acting

ends,him to with the ofby prosecute expectationhis private
from that work benefit. ... We are askedderiving private

rule,to andextend the declare a newto public policy, say:an$
whole,On the substantial is best served thebyjustice making

owners of a nopublic private profit, responsiblecharity, involving
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ownnot for their but also for theonly negligence,wrongful
of the servants for athey employ only publicwrongful negligence

and a We lawbenefit. think the does suchuse notpublic justify
of ofextension the rule respondeat superior.”

432,120 was an forMcDonald v. Mass. actionHospital, injur-
have been caused ofies to treatmentalleged by negligent surgical

In the to athe direc-overruling plaintiff’splaintiff. exception
“defendant,of verdict for the the court The defendantsay:tion

a under thewas charitable institution laws of the common-public
whichfor it was was towealth. The object incorporated pro-

a for ...vide sick and insane Ifpersons.general hospital
onhas of thosethere been no the who administer theneglect part

its if duetrust and control and care has been usedmanagement,
in of their inferior ifthem the selection even hasinjuryby agents,

the of such it be madeoccurred cannotby negligence agents,
The funds it are not toentrusted to be diminished byresponsible.

casualties, if those have donesuch themimmediately controlling
in reference havewhole to those who to obtaindutytheir sought

Thebenefit of them.” case was referred to withthe subsequently
13;in v. 140 Mass. v. Asso-Benton DonnellyHospital,approval

ciation, 163;146 Ñeweomb 151Mass. v. Protective Department,
215; A., 280; v.v. T. M. 165 Mass. LessardC.Mass. Chapin

Revere, 294.171 Mass.
New Tas-The York courts adhere to the same doctrine. Van

620;N. Y. Haas 26 N. Y.v. 15 v.Supp. Society,sell Hospital,
y.868; 466;v. 50 N. Y. CollinsWard Supp.Hospital,Supp.

63;School, N. Y. Joel59 Div. v. 89Medical App. Hospital,
73.Hun

inlimitation is the federal court. In PowersappliedsameThe
y. 294,Fed. Mr.109 Justice Lowell “Onesays:Rep.Hospital,

benefit either of ofthe a or a charitywho accepts public private
into which his from lia-a benefactorrelationship exemptsenters

his infor of servants the char-the negligence administeringbility
rate, if due in; the benefactor has used careanyat selectingity

servants.”those
in ten adefendant, dollars month from its assetsapplyingThe

for the of its nurses andallowance personal expensesan pupilto
education,their andsum otherwise to supportindefinitean

sick,to attendants is butare fitted become theuponwhereby they
created;for it wasthe which while thecharityadministering

in this theirand the fromof such hospitalpupils earningsservices
outside, which the funds of theto increase generalgoservices

association, its to do charitable work. Thebut enlarge capacity
education,nurses, of and are thethe extent theirto supportpupil

association,of benefitsthe thebountyof receivingrecipients
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in theirwhich time increase andmateriallyvery earning capacity,
a of womenat the same time attendantssupplyprovide having

and skill to attend sick andthe special uponknowledge suffering
the servants ofTo class them as this association wehumanity.

think is a mistake. The element of obedience to the andhospital
school, whichfor the the whenprovided by agreement pupil signs

education,is andessential to theirentering, entirely distinguish-
able from the control of the master over the servant.ordinary

demonstrations,andThe establishment of lectures the providing
text-books,of manuals and the examinations from the time of

course,to ofentrance the the and the ofcompletion giving
to found are allthose elementsqualified,diplomas entirely foreign

to andthe relation of master servant as understood.ordinarily
court,If, in the of the the relation of master andopinion ser-

exist,tovant seems then we have toonly that the lawsuggest
as to of risks to these as asassumption applies parties to thefully

;of and inrelation master servant other walks of life and that one
of the risks attendant the ofordinary upon occupation isnursing

athe error of which doctor is to inmakejudgment apt diagnosis.

Walker, J. The declaration combinedplaintiff’s three causes
oneof action: the for initsagainst hospital notnegligence notify-

her of the of her situation in theing danger duties ofperforming
nurse,a one Mrs. Russell for heragainst inpersonal negligence

the to assumeplaintiff the ofinducing thoseperformance duties
circumstances,under the and one Mrs. Russell foragainst profes-

insional themalpractice afterplaintiff she hadattending con-
tracted the disease of Thediphtheria. returned ajury verdict

the and Russell,a verdict forhospital Mrs.against sub-finding
that while the wasstantially hospital asnegligent Mrs.alleged,

Russell, its andrepresentative who directedmanager, actively the
of,to assume theplaintiff danger was notcomplained negligent

in andthat that she wasrespect, not of mal-guilty subsequent
If there is anpractice. apparent betweeninconsistency the first

and second a which nofindings, point upon isopinion expressed,
inneither is a as the case is hereparty position, topresented, take

of it aas for aside oneadvantage ground verdict and sus-setting
Ifthe other. the existed,taining supposed itinconsistency would

mistrial,thatshow there had been a and the result would be that
both verdicts would be set aside and a new trial thegranted upon
first two issues in theraised declaration. The verdict theupon

inthird issue relation to Mrs. Russell’s beenmalpractice, having
tried, would be unaffected thatfairly result.by But neither

inmoved the court to theparty superior have verdicts set aside
mistrial,the of a norupon ground does either now that dis-urge

VOL. LXXIII. 36



v.Hewett Association.562 [73

Each so much of the jury’sof the case. seeks to preserveposition
to that and to the rest. Underrejectas is favorable sideaction

stand,must far thisboth verdicts so as objec-circumstancessuch
concerned, are Ifeven if.to them is inconsistent. thetheytion

satisfied,are the court will not complain.parties
in ofdefendant’s that the verdict favor Mrs.The suggestion

that therea verdict or was noRussell is special finding negligence
of and hence that it thethe the controls generalhospital,on part

Weare, 80;N. H.latter v. 62theverdict against (Richardson
untenable,Railroad, 68 N. H. nov. is since iswayFolsom 178),

to determine that one of the verdictswhich isdiscoverable by
than If- itor rather the other. is true thatspecial upongeneral

of the was alsothe actionable thethe evidence hospitalnegligence
Russell,of Mrs. and that a of heractionable findingnegligence

tofrom fault is a thatfreedom thenecessarily equivalent finding
true, hand,it is on other thatwas not theequallyhospital guilty,

theof the establishes ofhospitalthe verdict against guiltguilty
isThe encountered that there isdifficultyMrs. Russell. nothing

the onewhich to assertion that of the isfindingspredicateupon
must stand falland the other Both or together.special.general

contention relates to the of theThe liability hospitalprincipal
infor A motion was made thein an action of tort negligence.

that acourt in behalf of the verdict be directedhospitalsuperior
favor; denied,motion toits the was subject exception.in

stated, isthe thus whether there wasBroadly question presented
from it could thatevidence which be found thecompetentany

was a ofbreach toward thedutyhospital guilty‘ofdefendant
Ifthe cause of her therewhich was proximate injury.plaintiff,
not,one ifwas, the case for the there was thewas properly jury;

to a and itswas entitled verdict motion should havedefendant
motion,of it is the cor-In the thatsupport urgedbeen granted.

the defendant is that owed no tocharacter of such it dutyporate
inof it can bethe breach which held liable anforthe plaintiff

the doctrine of assumesof tort. Since aslegalaction negligence
or the existence of a duedutybasis necessary premise legalits

to the it iswrongdoer injured important'from the alleged party,
relations thewhat the of were and what result-ascertain partiesto

between them.existedobligationsing
little, if that the is whatcan be doubt isany,There hospital

ain the law as charitable or institution.eleemosynaryknown
it tofor which was theThe incorporated, accordingpurposes

“association, andwere establish maintainof to hospitalsarticles
homes, andaid and assistand otherwise worthy dependentand

who wish to under the care of womenand children bewomen
stock, and noIt has no pro-and attendants.” capitalphysicians



N. Hewistt v. Association. 568H.]

vision is made for a ofdivision Whateverprofits. itproperty
owns devotedis to the and ofsupport the institutionmanagement
in the care of sick children,and andwomen whodependent pay
for the benefits received to their and theaccording ability; money
so received is inused thepaying incident tonecessary expenses

ansuch institution. Its evident is to andaid relievepurpose the
sick as foras the kind of attentionpossibleeconomically provided,

not,and anlike business to earnordinary or accum-corporation,
ulate an income for Indeed,division its members. itamong is
not thatcontended it is not aseriously charitable or.corporation,
that it is not allentitled to the immunities incident tolegally
institutions of that character. But it is insisted that the law does
not it from for its failureexempt liability to use reasonable care

servants;for the of its or in words,safety employees other that
the law the same it inimposes duty thisupon that itrespect

individuals and businessimposes upon Thecorporations. vital
is whether this contention isquestion sound.

The defendant was formed under thecorporation incor-general
law, which authorizes five orporation more topersons associate

formto a for «thetogether corporation establishment and main-
S., 147,tenance of P. a. s. 1.hospitals.” Section 4 thatprovides

“ stockholders,such itscorporation, officers and shall allhave the
and and be to allrights powers the andsubject duties liabilities

of other similar stockholders,their officersandcorporations, except
so far as the same are limited or thisenlarged by Thechapter.”

“contains nochapter orexpress provision thelimiting enlarging”andduties liabilities of inhospitals, materialany to therespect
If thisare frompresent inquiry. inthey cases ofexempt liability

character, the effect,intention to thatlegislative which determines
duties,andtheir powers must be found from ainferontially con-

sideration of the peculiar were formedpurposes tothey accom-
“Their and duties areplish. powers the same as those of other

similar corporations.”
It should inbe noted this connection thethat defendant was

not for the ofincorporated outpurpose the ofcarrying provisions
an trust in reference to orexpress property donatedmoney under
a limited deed of Ittrust. holds its under itsproperty charter
for the of a It is ageneral purposes charitablehospital. institu-
tion whose and indutiespowers andmanagement expenditurethe.

unlimited,of its funds is so farexcept as arethey andgoverned
defined the charitableby of itsgeneral purpose incorporation. It
is therefore to consider whatunnecessary its legal liability might
be if it held funds a trust whichupon orexpressly by necessary
inference them fromexempted to thebeing appropriated payment
of suffered thedamages of itsthrough officersornegligence ser-
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which either hold or stateof the cases argumenta-vants. Many
torts,not itscharitable is liable for uponthat atively body proceed

trust,a that tospecialfunds are held uponthe that itstheory
inof an action of tortthe damages againstuse them for payment

thereof, anand that suchan unwarranted diversionit would be
it would be futile.entirelyis not maintainable becauseaction

of, not thethe necessarilyto be doctrine althoughSuch seems
in, Ross, 12 C. & F. In thatHeriot's v. 507.holding Hospital

dam-reference to the ofGottenham with paymentcase Lord says
isa “It obviousthe tort of charitable bodyfor 518):ages (p.

violation, cases,in all ofwould be a direct of thethat it purposes
done;trust, if for there is not whothis could be any persona

out it ofa fund that for oftrust provided paymentever created
had ofto from those who themanagementbe recovereddamages

trust,here. There is aNo has been madefund. such provision
it ofintended to for the benefitthere are persons manageand

of Towho are to be the the charity. damagesthose objects give
to whomnot be it to those objectsof a trust fund would applyout

view, tofund had in but would to divert it aof the bethe author
In Fed.Powers v. 109different purpose.” Hospital,completely

294, 802, it that if case “is a doc-is said this rested uponRep.
a heldno can trust fund be liablethat under circumstancestrine

in inits it stands alone Greatfor committed management,torts
in the caseand that doctrine is repudiated subsequentBritain

Gibbs, See, also,1 L. v.L. R. H. 93.Docks v. Gilbertof Mersey
House, Q. B. Div. 795. It would seem to be17 entirelyTrinity

into discuss a so barren of itsargumentspropositionunnecessary
a institution has certain toThat charitable duties performfavor.

associated, cannotwith whom it is which it violatetoward those
hi the of of awith absence some express exemptionimpunity,

character, itsis not debatable. The ofsanctity general-­legislative
or,result onnecessaryfund or does not make thattrust property

of The of charitabledesirable.policy, liabilitypublicgrounds
v.in Stewartactions of tort is enforced.frequentlycorporations

58; 367;Davis v. 129 Mass.12 AllenCollege,Harvard Society,
697;E. E.v. 1 & Gilbert v.Charity, TrinityBishop Bedford

Gases, also,House, B. v.Q.17 Div. like McDonald795. Hospi­
tal, 432, of tothe defendant a120 Mass. which thedeny liability

orfor the of the surgeon,negligence attending physicianpatient
if have beento concede that the officers negligentseem corporate

forthe defendant be liablein agents,selecting' maysubordinate
of whileoccasioned the the latterby attendinginjuries negligence

some courts isIf the ofto the business.corporate language
in allto of charitable corporationsbroad thedeny liabilityenough

;63 Md. 20­ Downesv.Refuge,of Houseactions tort v.(Perry of
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School,555; 95 Ky.v. IndustrialMich.101 WilliamsonHospital,
of thea statementbe as discriminatingit cannot regarded251),

that subject.law upon
from suedbeinghas no absolutethe defendant exemptionSince

of, whether itsthe recursit be questionfor some torts may guilty
a sufficient reasoninstitution furnishesa charitablecharacter as

words, did it notin this case. In other whyfor its exemption
whilemaster thein the of a toduty plaintiffowe a senselegal

of? rulein affairs Whether the respondeatits generalemployed
individual,orato it as to business corporationappliessuperior

material to thebut it is not pres-be an question,may interesting
absolute, of aIf the dutyit owed non-delegableent inquiry.

thatit cannot liability by showingmaster to the escapeplaintiff,
was the actact which caused the plaintiff’s injurythe negligent

for the collateralservant, theof a or raise of itsquestion liability
under the rule ofits servant superior.of respondeatnegligence

cases that a charitablethis corporationassumption, holdingUpon
in A fewunder that rule of law are not point.is not responsible

98; Fire InsuranceHearns v. 66 Conn.areexamples Hospital,
440,624; Wise, ;5 B. & S. 453­120 Pa. St. Coev.Patrol v. Boyd,

156; Findlater, &Smith, 2 6 C. F. 894.Hall Duncan v.v. Bing.
in that the ofNor are cases applicabilitypoint substantially deny

that rule to or corporations exercising govern­public quasi-p-ablic,
mental the are charitablethatground corpora­powers, upon they
tions, 257,like 11 andv. Exch.Hetherington, MerseyMetcalfe

Gibbs,Docks L. R. 1 H. L. does notv. 93. The defendant per­
functions,form and the for the limited lia­reasonsgovernmental

of bodies for havethe torts of their servants nobility municipal
to like the defendant. O'Brien v.application corporations Derry,

ante, 198; Gilsum, ante,v. 429. ItsWheeler charityp. p. may
inbut it is no ofbe sense an the state.public, proper agency

ofThe duties the defendant to whenthe she wasplaintiff
to nurse a inhad their theemployed diphtheria patient inception

ofcontract She was to do aemployment. necessary partengaged
work aof the of for the For this laborsick.maintaining hospital

was If was anshe she small remunera-paid. apprentice receiving
intion in consideration andof the instructionmoney, experi-
she inence received anshe was none the lesspractical nursing,

of the defendant. An a trade occu-employee apprentice learning
the of a servant with reference to andpies position his employer,

the latter’s himobviously to inform of the of hisduty dangers
is than inoccupation the case of an workman.greater experienced

While the inwork of the institu-performing necessary nursing
tion, not,the was the of theplaintiff like a patient, recipient

432;defendant’s McDonald v. 120 Mass.charity. Gla-Hospital,
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411; 98;R. I. 66v. 12 Hearns v. Conn.vin Hospital,Hospital,
109v. Fed. 294. She was thePowers Rep. doingHospital,

work, forunder its direction and its benefitdefendant’s proper
■of its duties. She was much anin the assumed asdischarge

in to as sheof the this workhospital respect particularemployee
if a nurse fullshe had been graduatewould have been receiving

The fact at the time was shenurse’s that shepay. employed
thanherself to older she was did not relieve theberepresented

herto as its servant. Herordinarydefendant of its duty appar­
and inent youthfulness, general intelligence, practical experience

facts for the consideration of the thewere jury uponnursing
the boundof the of care defendant was -to exer­question degree

be,she was in fact as old she claimed to orcise. Whether as
be, awas not ofquestionto controlling importance.appeared

she was orThe of the that its servant wasjury employeefinding
the evidence.byamply supported

an to attendIf she had been individual a memberemployed by
afflicted with of heof his which hadfamily small-pox knowledge,

her,did andof not inform she took the with-but which he disease
therefrom,fault on her and suffered it notwouldpartout damage

that he wasdenied of actionablebe seriously guilty negligence
her of the to which hein not her. Itdanger exposedinforming

-her,his from his of or fromwas duty arising employment
master andrelation of servant betweenthe contractual existing

them, to of the incident to thewarn her service which hedanger
known,the circumstances to haveknew or under and ofought

inhe she was the ordi-which knew exercise ofthoughignorant,
this a Com­care. And is one. Hamel v.dutynary non-delegable

Amidon,ante, ; 301;N. H.English386­ v. 72 v.Wallacep.pany,
504,Railroad, ToN. H. 514. that a similar was notsay72 duty

for the benefit andthe defendant of theprotectionimposed upon
isit is a charitable to suchbecause relievecorporation,plaintiff,

offrom the reasonable the careobligationcorporations exercising
of, inor assumed mencontractuallyordinarily required by, general
of their The forin the business. necessityprosecution legitimate

notan is Since thesuch apparent. propertyexceptional holding
held for the of adefendant is generalof the purpose maintaining

limitation,other it is no morewithout exemptspecifichospital,
ofto the occasionedfrom payment damagesbeing appropriated

of the than of an indi­the is thehospital propertyby negligence
vidual, holds commercial or charitable forwhich he for purposes,

his In ofof the affairsconductingthe consequences negligence.
and are as liable to acts ofa its officers commithospital, agents

a otherare the officers and of railroad oras agentsnegligence
in not careful.Men are uniformlybusiness corporation. general
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ordi-failure to exercisethatshows negligenceExperience —the
inwhen industrial pur-to be men engagecare—is expectednary

inci-bo said to be necessarilysuits. It notmay, inappropriately,
of most resultsdental in the practical throughaccomplishment

the defendant’s forThe donors of propertythe of men.agency
fact,this andof arewere not presumedhospital ignorantpurposes

that it be requiredtrust knowing mightto have the propertygiven
in con-in as well as for claimsof claims tortfor the liquidation

of thetract, in out the corporation.incurred purposescarrying
to for the ofIndeed, contract employmentits conceded authority

to includewould seem powernurses and other necessary agents
contracts,of onein for all breaches suchto damagesrespond

of is to exercisedutyincidental element which itsoressential
the Noas as toduty compensation.care well its pay stipulated

defendant,the its charterwere eitherconditions imposed upon by
which the ofof its contractsbyor the donorsby property,

it make with its servants should havetowasemployment obliged
contracts,effect from that to such ora different givenusually

between it and its should bethe relations employees legallythat
andfrom those between master ser-different usually subsisting

is, therefore, forThere no substantial reason thatholdingvant.
her thedid not owe the to the of of dan-dutyit plaintiff warning

the as toof her under law the ordinaryemployment, appliedgers
Inand this therelation of master servant. hasrespect, legislature

it, withnot invested either or inferentially, peculiarexpressly
powers.

the not suffi-The further claims that evidence wasdefendant
ona of its This posi-cient to warrant finding negligence part.

tion, in is that the isstated more evidence sospecific language,
the court must holdand inconclusive that that reasonablemeager

could not draw the inference frommen as jurors reasonablyacting
to informthat the defendant violated its thethe evidence duty

of It is notof the her for the courtdanger employment.plaintiff
evidence. the assumptionto determine the of the Uponweight

true, for theevidence for the is the questionthat the plaintiff
is and sufficient acourt is whether it tologically supportlegally

athe in favor of the material issue.jury plaintiff uponfinding by
deter-and of evidence is to beThe reliability competentweight

It thismined the is unnecessary, upon point,exclusively by jury.
toat is sufficient state that itthe evidence Itto review length.

whom the nursedone plaintifftended to show that of the patients
froma a culture taken thishad of that patientform diphtheria,

bacilli, andexamined a containedand by diphtheriabacteriologist
andRussell, in of theMrs. the charge patientthat physician

ofinformed of the result theof the was dulymanager hospital,
true,If found these facts to be werethe jury theyexamination.
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warranted in the conclusion that the had notice thehospital of
disease,of the andcharacter patient’s that it was itscontagious

as wouldordinarily men have actedduty, acting prudent under
circumstances,the tosame disclose the to the whodanger nurse

was of existence.its Whether theignorant hospital, through
Russell,Mrs. used in thisordinary be aprudence uespect may

debatable the evidencequestion upon reported. Her conduct
a care,be consonant 'withmay explainable upon duetheory

or a care;the absence ofupon theory due andshowing
it is the of tothe determineexclusively province which isjury
the true one. As havethey evidenceupon competent adopted
the latter their is conclusive. The court cannottheory, finding

conclusion,that men couldreasonable not come to thatsay or
Russell,that a inreasonable doubt the mind Mrs. inof her diag-

disease,nosis of character,the as to its truepatient’s would jus-
her, who astify the of therepresentative was bound tohospital

exercise forreasonable care the in toplaintiff’s safety, omitting
inform the that the disease be ofplaintiff amight diphtheritic

•character. The be to warnhospital bound themight plaintiff
hadbefore Mrs. reached aRussell Thesatisfactory diagnosis.

motion to direct a verdict for the defendant was denied.properly
Certain were taken the defendant to theexceptions by charge

to the and to the denial ofjury torequests but the fore-charge;
discussion renders it to further thegoing considerunnecessary
raised. Nor thepoints are to theexceptions remarks of the plain-

tiff ’s in not,counsel tenable. didCounsel so far as theargument
shows,case exceed the limits of the legitimate argument.

overruled: on theExceptions judgment verdicts.

All concurred.

)Merrimack,
1906. (5,June

Adm’r,Brown, v. & MaineBoston Railroad.

liability company trespasser injured uponThe of a railroad to a itscivil
1899,2, 75,premises by chapter damagessection to occa-is limited Laws

corporationby gross negligence employeesthe or itssioned the willful or of
only person injured engaged in 1is in some act described sectionwhen the

providedby postedthat and the notice for therein.of statute forbidden
against company negligently causingan the death ofIn action a railroad for

liabilitytrespasser, corporation ofa cannot itself the limitedthe avail
75, 1899, appearsby 2, chapter it atcreated unless that thesection Laws

againstwarning persons trespassing upon thetime of the a noticeaccident


