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Taggart, Tuttle, Burroughs § Wyman, for the plaintiff.
Bumkam, Brown, Jones ¢ Warren, for the defendants.

BivemaM, J. The amount of expenditure required to have
remedied the defect from which the plaintiff received her injury
had some tendency to show whether the defendants were guilty
of a want, of care in not making repairs before the accident. Zay-
dor v. Railway, 48 N. H. 804, 816. The evidence was competent.
Being competent for some purpose, the verdict cannot be dis-
turbed, since it does not appear that it was offered for a purpose
for which it was incompetent. Rogers v. Kenrick, 63 N. H. 835;
Smith v. Morrill, 71 N, H. 409, 411; Reagan v. Railway, T2
N. H. 298. The presumption is, in the absence of exception, that
the jury were properly instructed as to the legal tendency of the
evidence, and that they followed the instructions given. Law-
rence v. Towle, 59 N. H. 28, 81; Mitchell v. Railroad, 68 N. H.
96, 117.

Exception overruled.

All concurred.

Hillsborough, %
June 5, 1906.

CarTER, RicE & Co. v. SAmuEL Hawxo Co. ¢ a.

An assessment upon shares to satisfy debts for which stockholders are indi-
vidually liable is a corporate asset, and the right to collect it vests in a
receiver of the corporation.

Biry v EQuiry, to compel the Samuel Hano Company and its
officers to call a meeting of their shareholders and vote an assess-
ment to pay a debt they owe to the plaintiffs. Transferred from
the January term, 1906, of the superior court by Peaslee, J.

This is the same case reported in 72 N. H. 549. After the
order was certified to the superior court, a master was appointed
to call a meeting of the shareholders of the Hano Company to
provide means for paying the plaintiffs’ claim by assessing their
shares or otherwise. The master called a meeting for that pur-
pose, but none of the shareholders attended. After the master
made a return to.the court of what he had done in the matter,
the plaintiffs filed a motion asking the court to assess the share-
holders in the Hano Company and to appoint a receiver to collect
the assessment. When this motion was in order for hearing,
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Morris Hano, the record owner of one share, appeared and objected
to an assessment of his stock by the court. The evidence did not
show whether or not anything had ever been paid on his stock,
but it did show that the whole amount of the capital fixed and
limited by the corporation had not been paid in. The court
ordered an assessment of two dollars a share and appointed a
receiver to collect it, and Morris Hano excepted.

Brandeis, Dunbar ¢ Nutter (of Massachusetts) and Henry A.
Cutter, for the plaintiffs.

Morse § Friedman, Lee M. Friedman, and Percy A. Atherton
(all of Massachusetts), for Morris Hano.

Youxg, J. The only question argued besides those decided
when the case was here before is whether this assessment is an
asset of the Hano Company.

Although at common law corporations cannot assess the hold-
ers of fully paid shares for any purpose, still those organized under
the laws of this state may assess the holders of such shares to
satisfy corporate claims for which the shareholders are individually
liable, whether the individual liability arises because the full
amount of capital fixed and limited by the corporation has not
been paid in, or because the corporation or its officers have failed
in some other respect to comply with the statute which limits the
liability of shareholders to the loss of their stock. Lancaster
Starch Co. v. Moore, 62 N. H. 671; Ossipee ete. Co. v. Canney, 54
N. H. 295; Great Falls § Conway R. R.v. Copp, 38 N. H. 124.
And it is the general rule that corporations may assess the holders
of such stock whenever there is a statute which authorizes them
to do so. Santa Cruz R. R. v. Spreckles, 66 Cal. 193 ; Younglove
v. Steinman, 80 Cal. 875; Gary v. Company, 9 Utah 464 ; Hall v.
Company, 5 Ida. 561 Salmon v. Company, 1 Ch. Cas. 204.

It will be unnecessary to consider whether the duty to make
such an assessment could be enforced by a receiver appointed to
wind up the affairs of the corporation, for in this case the assess-
ment had been made when the receiver was appointed. It is
obvious that when such an assessment has been made it is a cor-
porate asset, for it is available for the purpose of paying the cor-
porate debts. Consequently, the right to collect it vests in the
receiver.

‘When this case was here before it was decided, so far as the
persons then parties were concerned, that the shareholders of the
Hano Company were individually liable for the plaintiffs’ claims.
Tt was suggested that it was the duty of the officers of the com-
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pany to call a meeting of the shareholders to make such an assess-
ment as might be necessary to satisfy the claims against the corpor-
ation ; that it would not be assumed that the officers of the com-
pany or the shareholders would neglect to fulfil their obligations;
that if found to be necessary, the court might appoint some one
to call a meeting of the corporation, and might make the assess-
ment should the shareholders refuse; and that in such case a
receiver might be necessary to collect the assessment. A re-exam-
ination of the principles on which the former opinion is based
shows them to be so well established ( Carter, Rice 4 Co. v. Hano
Co., T2 N. H. 549 ; Ossipee ete. Co. v. Canney, 54 N. H. 295;
Great Falls § Conway R. R.v. Copp, 38 N. H. 124) that it can
serve no useful purpose to elaborate them a second time in this
cagse. Consequently, that opinion is reaffirmed without discussion
of the principles which sustain it.

FEzception overruled.

All concurred.

Sullivan, }
June 5, 1906.

GUNNISON 2. ABBOTT.

If an entry of discontinuance, voluntarily made with the intention of aban-
doning a suit, is the result of accident or mistake, the court has power to
vacate a judgment rendered for the defendant thereon.

As between the parties to an action, at least, the plaintiff’s attachment lien
is restored upon the vacation of a judgment for the defendant which is
found to be erroneous by reason of mistake or fraud.

TROVER, upon a sheriff’s receipt for property attached. The
case is reported ante, p. 847, and the facts there stated are made a -
part of the present case.

At the November term, 1905, of the superior court, the defend-
ant in this action moved that the judgment therein be stayed, and
that the action Abbott v. Daniels, entered and discontinued at the

- November term, 1903, be brought forward, and the attachment
restored so that the same might take precedence of the attachment
in this suit. Upon a hearing, the court ordered a stay of judg-
ment in this suit, and that the action Abbott v. Daniels be brought
forward and restored to the docket. It was found that justice

- required a restoration of the attachment in 4bbott v. Daniels if the

court has power to restore if, and that that action was voluntarily




