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to call a of the to make anpany shareholders suchmeeting assess­
ment as be to the claimsmight necessary satisfy theagainst corpor­

; that it wouldation not be assumed thethat officersof the com­
or the shareholders would to fulfilpany theirneglect obligations;

ifthat found to be the courtnecessary, some onemight appoint
to call a theof and make themeeting corporation, might assess­

refuse;ment should the shareholders and that in such case a
be toreceiver collect thenecessary assessment. Amight re-exam­

ination of the on whichprinciples the former is basedopinion
Carter,shows them to be so well established Rice & Co.v. Hano(­

Co., 549;N. H.72 etc. Co. 295;v. 54 N. H.Ossipee Canney,
Great Falls R. R. v. 38 N. H.Conway that it canCopp, 124)&
serve no useful to aelaborate them second time inpurpose this
case. that isConsequently, reaffirmedopinion without discussion

which it.•ofthe sustainprinciples

overruled.Exception

All concurred.

)Sullivan,
5, (1906.June

v.Gunnison Abbott.

discontinuance,entry voluntarilyIf an of made with the intention of aban-
suit,doning mistake,is the powera result of accident or the court has to

judgmenta rendered for thevacate defendant thereon.
parties action, least, plaintiff’sAs the to an at thebetween attachment lien

upon judgmentis the vacation of arestored for the defendant which is
byfound to be erroneous reason of mistake or fraud.

Trover, a sheriff’s forupon receipt attached.property The
ante, 347,is and thecase facts therereported statedp. are made a

theof case.presentpart
term, 1905,November of court,At the the superior the defend-

in thatant this action moved the thereinjudgment be stayed, and
Daniels,the action Abbott v.that entered and discontinued at the

term, 1903, forward,beNovember andbrought the attachment
that the takerestored so same ofmight theprecedence attachment

in this a thesuit. court ordered aUpon hearing, ofstay judg-
suit,inment this and that the action Abbottv. Daniels be brought

and restored to theforward docket. It was found that justice
a restoration of the inattachment Abbottrequired v. Daniels if the

it,tocourt has restore and that that actionpower was voluntarily



591v. Abbott.GunnisonN. H.]

mistake,ortherein, fraudtbe withoutplaintiff:■discontinuedby
ruled theIt was thatof the suit.the intentionwith abandoning
the discontin-wasin Abbottv. Daniels dissolved byattachment

it, and that thewith the ofof the suit abandoninguance intention
it; and the questionshad or to restoreno■court authoritypower

to this werelaw the defendant’s exception ruling■of uponarising
Chamberlin,J.transferred by

Chellis,Burt for the plaintiff.

Wait,S.Albert for the defendant.

Parsons, J. The the that theto attach-C. exception ruling
in Abbott Daniels the discontinuancement v. was dissolved ofby

it, thatintention of and the courtthat suit with the abandoning
attachment,no restore the raises thehad or toauthority power

“ Whenof law that been transferred. ahavequestions judg-only
issue,defendantment is for the which executionrendered upon may

dismissed,the is or the attachmentor when action compromised
S., 220,in c. s. 34. “Anthe action is P.made dissolved thereby.”

an who is to serve themade officer authorizedbyattachment is
vacated, released,writ, dissolved,and is once or the courtwhen it

Hill, 544,it.” 68 N. H. 545.has no to revive v.power Murphy
does not that was entered for theIt distinctly appear judgment

Daniels, to havedefendant in Abbottv. but such beenassuming
fact, citations of thethe these would dispose questions directly

in find-raised but view of other motions andtheby exception;
to theit seems be case sometoreported, necessaryings give

further consideration.
There is to theno motion vacate enteredjudgment presumably

November, 1903,in Abbott infor the defendant v. Daniels or to
discontinuance;off of couldstrike the but as notentry justice

the attachment unless it couldrestoration of Abbott’s berequire
him, and asof some use he could not obtainto judgment against

stood,Daniels so as the entered find-thejudgment originallylong
that attachment should be restoredtheing justice required implies

facts which the former orders couldthat be setuponappeared
aside, or of thean that the mere restoration case tounderstanding

“docket had such effect. anthe action forwardMerely bringing
. . .•and it the is matter ofdocket courseuponentering

it,whenever it to motion in to andis desired make theany regard
•convenience the be so.of would Butparties promoted by doing

an forwardaction does not vacate a Nihanbringing judgment.”
167, Abbott,v. H. at56 N. 169. Whether the time heKnight,

Daniels, facts in■discontinuedhis case knew the whichagainst
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ante, 347, to himAbbott, were held fromv. set-estopp.Gunnison
theto rescind sale because of Daniels’in that suit his rightupting

his counsel mistook the lawfraud, whether he orand applicable
for that reason discontinued the suitvoluntarilyfacts andto the

The inDaniels, of fact. facts Gun-are questions reportedagainst
347,Abbott,ante, sufficient to authorize a find-appearnison v. p.

discontinuance,of entered with thevoluntarilythethat entrying
suit, was the ofthe result accident orofintention abandoning

Dalton,law. Bolles v. 59 N. H.mistake, of fact or 479.either
made, have to vacate thethe court would powerIf judgmentso

aside, vacate,to set“Therendered. power modify,that was
cause is Infor sufficient someunquestioned.or amend judgments

to reliefa is entitled from aof party judgmentform procedure,
Moore,v. 63 N. H.Cloughor mistake.”accidentrendered by

relief,to a motion to the actionis entitled bringIf a111. party
athe error iscorrect comparatively speedy, inexpen-andforward

fraud,Ib. 113. Unless a case ofsive, remedy.and appropriate
out, court would haveaccident, were made the no poweror mistake

56 N. H. IfNihan v. 167. theKnight,theto vacate judgment.
erroneous, fraud,mistake oraswere vacated throughjudgment

in andthe action obtainthen proceedAbbott mightthe plaintiff
40, 220,Daniels. section PublicBy chapteragainstjudgment

would continueStatutes, of his attachment for thirty daysthe lien
sections, 40,his The two 34 andofdate judgment.after the

conflict,in but were withto be theadoptedintendedwere not
awould not be ofthat there judgment disposingunderstanding

There can be no inbothin favor of parties. judgmentthe case
inas one stands favor of the defend-sothe longfavor of plaintiff

mistaken,erroneous, fraudulentor for thejudgmentIf anant.
attachment, such result wouldthedissolves plaintiff’sdefendant

the lienthe that shouldwith provision plaintiff’sconflictdirectly
him.after forof thirty daysuntil the judgmentexpirationremain

to vacate and revise an erroneousthe court judg-ofThe power
if action did restore theuse such not plain-of littlebement might

before the error was committed.he occupiedtiff to the position
issued,be as it iswhich execution mayThe uponjudgment

statute, final whichthe ofmeans judgment disposesin thedefined
If the for the defendant*398.3 Bl. Com. judgmentthe action.

unreversed, it a final if foris butjudgment;remainsin an action
aside,init is duetherein course setkind inherenterror of any

annulled, void.it then becomesvacated, absolutely “Legallyor
notherefore, so reversed has now exist-the judgmentspeaking,

annihilated, ifand it is asit is itIn contemplationence. legal
therefore,is, . . . not notonlyItrendered.never beenhad

Ifat all. anit is nobut judgmenta final judgment,technically
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it, nul fiel record could beaction should be success­brought upon
a forIt is no to suit the same causebarfully pleaded. brought

be andof The record is to obliteratedsupposed destroyed.”action.
67,Adams, 17 It be an inAllen v. Conn. 73. would theanomaly

effect,a to be and of no andlaw if found void underjudgment
claimed, beno could be should still valid and effectualwhich rights

to a'to the attachment.destroy plaintiff’s Upon exceptions judg­
“court,in the the bement ordered vacatedsuperior judgment may

mistake,if and such furtheras rendered beby mayproceedings
S., 204,law P.had therein to and c. s. 15.justiceas appertain.”

ahas not understood that forIt been the defendantjudgment
court,in the trial found to andbe erroneous setsubsequently

term, andaside at the law was valid effectualyet to thedestroy
attachment, thebut statute to be intended toplaintiff’s appears

thefull relief by as rendered mistake.bygive treating judgment
case,In it foundthe is that thepresent justice requires that plain-

force,inattachment should be treated as andtiff’s no rule of law
it to as dissolvedbe a whichrequires regarded by hasjudgment

the Inbeen erased from record. where ajurisdictions judgment
estate,is a lien isthe debtor’s it held that theupon asidesetting

aof an order restores all thevacating judgment liens originally
to as toattached the injudgment, except acquired therights

Harris, 330;v. Y.meantime. 34 N.King Leonard's 94Appeal,
180; 379,Pa. 2 Freem. ss. 381.St. Judg., Where an attachment

dismissed,suit has been but the oforder dismissal is subsequently
vacated, the attachment lien will benot lost. v.Jaffrey Company,
119 Mo. An117. attachment is not vacated the renditionby of
a of nonsuit which is afterwards set aside at thejudgment same

Hubbellv. 52term. Conn. 17.Kingman,
In the anease of order of for the defendantjudgment subse­

court,set aside toquently upon this theexceptions plaintiff might
lose whole of his ifthe value theexception attachment were dis­
solved the in theby court. Yetjudgment superior such judg­

would onement be for the defendant whichupon execution may
19,issue. The Hackett v.cases 5 N.Pickering, H. v.Rowe Page,

190,54 N. H. 167,Nihan v. 56 N. H. andKnight, Hill,v.Murphy
544,H. was,68 N. all inare cases which there or in which it was

was,thereclaimed for andthejudgment plaintiff, the thirty days
for which the of the 40,lien statute is continued by section chap­

220, Statutes,ter Public had In oftwo theexpired. cases (Hack­
ett v.v. and Rowe itPickering was held that thePage) ofentry

was not a and nomerely judgment; judgment havingdefault
out, thebeen taken lien theof attachment was not dissolved by

that Nihan v. wasentry. Knight disposed of theupon ground
that there liad been an of andentry nojudgment, sufficient

von. lxxxii. 38
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bewhich the order of couldupon judgmentappearedground
Hill,v. the whether thequestion plaintiff’sInvacated. Murphy
in after an ofthirty days entry judgmentwould expireattachment

undecided;or was and the casehim leftaccidentfor mistakeby
Eaton, thedecided underagainstwas subsequently claiming

that no fraud or mistake in theattachment, the orig-groundupon
Hill, Inv. 69 N. H. 665.inal was shown. Murphyjudgment

ofoccasion to consider the effectof cases was therenone these
defendant,a entered for theerroneouslyvacation ofthe judgment

the for after'the lien reserved to plaintiff thirty days judg-upon
for him.ment

to errors law or factare correct ofUnless the court powerless
case, it clearin a is that an erroneousin made judgmentorders

affect, reversed, thewhen the lien ofthe defendant cannotfor
Atherton,him. Mullinafter for v.attachment judgmentplaintiff’s

attach, thatH. of third so61 N. 20. Whether mightrights parties
in such would tothe a suit beplaintiffthem estoppedas against

attachment, here; for ita which cannot arisethe is questionset up
case,in and as between this (orfound this consequently plaintiffis

Abbott,Chellis, and that thehe requireswhom justicerepresents)
revive.attachment should

thatthis the conclusionAs finding impliesalready suggested,
vacated, andin v. Daniels shouldthe suit Abbott bethe judgment

Theto such acase discloses evidence warrant conclusion.the
“however,case, further the Abbottcontains the that actionfinding

discontinued the in thatbywas voluntarily plaintiffv. Daniels
mistake,or withsuit, fraud the intention ofwithout abandoning

into conflict with the ear-action.” This beappearsthe finding
what The ofto requires. onlyas justice explanationlier finding
that to us is that the relatetwo occurs latter maythe findings

discontinuance;ofto of the order for it seemsthesolely entry
thethat would have been madethe entry byhardly probable

his counsel with of the facts and theirknowledgeor legalplaintiff
It ishave been decisive in thiswhich considered action.effect
theto reconcile the conflict oftounnecessary attempt seeming

cause aside in Abbott v.If for thesettingcase. judgmentlegal
a thethe of motion therefor will restoreDaniels appears, granting

attachment; if the casewhile true of theinterpretationplaintiff’s
in theno or mistake the ofwas accident dispositionthat thereis

1903,November,in there will be no whichmade uponcase ground
defendant,the and no as tothe forreverse judgment questionto

¿rise.the canof attachmentthe validity

Casedischarged.

All concurred.


