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inconsistentnotstated are necessarilyfactsevidentiaryThe
case;in thisdid such actionnot requirethat justicewith a finding
law.no error ofof the motiondismissal presentstheconsequently

Prescott,384;N. H. Reed v.71v.Co. Company,Fulton Pulley
111, 113; BankMoore, N. H.88; 63 Warnerv.CloughN. H.70

Clement, 58 N. H. 533.v.

overruled.Exception

concurred.Young, J., sit: the othersdid not
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orEquity, fromthe defendants occupyingin to enjoinBill
intrackthea of land plaintiffs’tract adjoiningupontrespassing

Stone, J.,,bill was dismissed bytheUpon hearingWolfeborough.
1901,term, of the court.superiorat the June

Foote,Arthur for the plaintiffs.L.

Shannon,H. for the defendants.and EdwinOscar YoungL.

defendants,the the-Parsons, the court found forJ. AsC.
which theevidence byto theof their exceptionsconsideration

nofailed, case would serveto maintain theirbutplaintiffs sought,
in thelaw involvedof is necessarilyNo erroruseful purpose.

has beenNonethe evidence reported.of the bill upondismissal
or brief.out bypointed argument

overruled.Exceptions

All concurred.
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called,so toEquity, theto determine right,Bill in gristmill
in Wolfe-riverdam on Smith’sat thefor Pickeringwater power

term, 1901, theof superiorthe JuneTransferred fromborough.
Wallace, J.C.court by

who were the2, D.1855, G. and Sarah Colby,ElphronzoMay
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dam,of whole«owners the at the theprivilege Pickering conveyed
¡same, the The claims underexcepting gristmill privilege. plaintiff
the and the under the indefendants deed.exception, thegrant

Foote,A.James Arthur L.and for theFdgerly plaintiff.

Abbott,Leslie P. Snowand Sewall forW. the defendants.

Parsons, J.C. The deed of the to 2,Colbys Thompson, May
1855, the of millwhole theconveyed Pickering privilege, “except-

the of and .water for . .ing privilege drawing using gristmill
whenever there be water in-the ormay stream- for thatmill-pond

it saidunderstood that topurpose, is use thebeing gristmill water
for inthe now the same andmachinery other addi-running any
tional which be into themachinery may put same or otherany

therefor,be substituted inmaywhich togristmill preference any
■othermills or said Itupon is found thatmachinery privilege.”
•“the amount business done and the amountof of usedwater at

2, 1855,the are the same now as ongristmill substantially May
-and have from ”;been the same that datesubstantially to this

“that the wasted thehas not water and has not usedplaintiff the
or connected therewith for thewater-power ofgristmill purpose

on other business than the andany business has-carrying gristmill
no ofintention so.”doing

inThe water-wheels now use no more water thanrequire has
'been inused the for the last andrunning gristmill forty years
more; but of construction could bewheels modern into theput
mill, which theto same amount of awould usedevelop power
much smaller of water. Theamount defendants to theexcepted

ofrefusal the court to order the to substitute such wheelsplaintiff
-for now in use.those

In ofthe absence a definite of amount ofthe waterspecification
or ofthe manner its to it•excepted application produce power,

must be theunderstood contracted with reference to theparties
manner and extent the water was then at the date of the deed

Hutchins,used for the Horne v. 71actually specified.purpose
128, 135,N. H. 136. theSo as uses no more waterlong plaintiff

than claim,was the deed under which the defendantsexcepted by
and nofor other than therein the defendantspurpose specified,
have no of Whether the has suchground complaint. plaintiff

the oftitle to amount water so from the toexcepted conveyance
inthe can all ordefendants’ ancestor title that he userightfully

aof it for other than the of is aany operationpurposes gristmill,
which the record states was not raised or•question passedexpressly

court, inin the and notwhich is nowupon controversysuperior
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fact,to the of thatThe findingthe exceptionbetween parties.
time,wheels, inall use at one require sixty-whenthe gristmill

second, law.no ofquestionof water presentsfeet pernine cubic
forthat fact has been used anynot the purposeIt does appear

isits effect. Neither there any exceptionwithinconsistent legal
it, ifmade ofhas been any.to the use that

overruled.Exceptions

J., others concurred.YOUNGr, not sit: thedid
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the defendantEquity, an to restrainfor injunctionBiel in
land, thebyover his alleged plain-afrom passagewayobstructing

Chamberlin,J.,lot. Facts found byto herbeto appurtenanttiff
court,term, 1904, and transferredof the superiorat the September

awithout ruling.
width,inof land feet extendinga lotCarter owned forty-eight

100in an direction feet.in easterlyPine street Nashuafrom
1869,10, Dufault thehe to southerly twentyconveyedNovember

lot, the has become thethe of which defendantin width offeet
There was no reservation of anymesneby conveyances.owner

27, 1869,Decemberland thusof over the conveyed.wayright
feet of the remain-to Larose the easterly thirtyCarter conveyed

“lot, a of from Pine street overof the with wayrightportioning’
land and land ofbetweenhalf of the driveway mymy [his][his]
andof this lot ofThe is the owner right way,Dufault.” plaintiff

10, 1870, Carter toconveyedit be. Februarywhatever may
of the land.the remainderDuval

Lucier, for the plaintiff.Boyle <f'

Atherton, the defendant.forB.Henry

law that ariseChase, of canquestionJ. The only apparent
entitled to the reliefthe isplaintifffacts is whethertheseupon

not, titlefor; she is as she shows noit is evident thatandprayed
land. The billof over the defendant’sa waywhatever to right

be dismissed.should
Casedischarged.

All concurred.


