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The eovidentiary facts stated are not necessarily inconsistent
with a finding that justice did not require such action in this case;
consequently the dismissal of the motion presents no error of law.
Fulton Pulley Co. v. Company, T1L N. H. 881; Reed v. Prescott,
70 N. H. 88; Clough v. Moore, 63 N. H. 111, 113 ; Warner Bank
v. (lement, 58 N. H. 538.

FErxception overruled.

Youxna, J., did not sit: the others concurred.

Carroll,
March 7, 1905,

Bosrox & MAINE RAILROAD vw. BERRY 4 a.

Birn v EQuUITy, to enjoin the defendants from occupying or
trespassing upon a tract of land adjoining the plaintiffs’ track in
Wolfeborough. Upon hearing the bill was dismissed by Stone, J.,
at the June term, 1904, of the superior court.

Arthur L. Foote, for the plaintiffs.
Oscar L. Young and Edwin H. Shannon, for the defendants.

Parsoxns, C. J. As the court found for the defendants, the
consideration of their exceptions to the evidence by which the
plaintiffs sought, but failed, to maintain their case would serve no
useful purpose. No error of law is necessarily involved in the
dismissal of the bill upon the evidence reported. None has been
pointed out by argument or brief.

Fxceptions overruled.

All concurred.

Carroll,
June 6, 1905, %

HurcHixs ». BERRY 4§ a.

BiLL ¥ EqQuiry, to determine the gristmill right, so called, to
water for power at the Pickering dam on Smith’s river in Wolfe-
borough. Transferred from the June term, 1904, of the superior
court by Wallace, C. J.

May 2, 1855, Elphronzo G. and Sarah D. Colby, who were the
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owners of the whole privilege at the Pickering dam, conveyed the
. same, excepting the gristmill privilege. The plaintiff claims under
the exception, and the defendants under the grant in the deed.

James A. Edgerly and Arthur L. Foote, for the plaintiff.
“Leslie P. Snow and Sewall W. Abbott, for the defendants.

Pagrsons, C. J. The deed of the Colbys to Thompson, May 2,
1855, conveyed thé whole of the Pickering mill privilege, “exeept—
ing the privilege of drawing and using water for gristmill
‘whenever there may be water in-the stream. or mill-pond for that
purpose, it being understood that said gristmill is to use the water
for running the machinery now in the same and any other addi-
tional machinery which may be put into the same or any other
gristmill which may be substituted therefor, in preference to any
other mills or machinery upon said privilege.” It is found that
«the amount of business done and the amount of water used at
‘the gristmill are substantially the same now as on May 2, 1855,
:and have been substantially the same from that date to this”;
that the plaintiff has not wasted the water and « has not used the
gristmill or water-power connected therewith for the purpose of
carrying on any other busmess than the gristmill business and has
no intention of doing so.’

The water-wheels now in use require no more water than has
een used in running the gristmill for the last forty years and
more ; but wheels of modern construction could be put into the
mill, whick' o develop the same amount of power would use a
tauch smaller amount of water. The defendants excepted to the
refusal of the court to order the plaintiff to substitute such wheels
Hor those now in use.

In the absence of a definite specification of the amount of water
excepted or the manner of its application to produce power, it
must be understood the parties contracted with reference to the
manner and extent the water was then at the date of the deed
actually used for the purpose specified. Horne v. Hutchins, T1
N. H. 128, 185, 136. So long as the plaintiff uses no more water
than was excepted by the deed under which the defendants claim,
and for no other purpose than therein specified, the defendants
have no ground of complaint. Whether the plaintiff has such

. ‘title to the amount of water so excepted from the conveyance to
the defendants’ ancestor in title that he can rightfully use all or
any of it for other purposes than the operation of a gristmill, is a
-question which the record expressly states was not raised or passed
upon in the superior court, and which is not now in controversy
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between the parties. The exception to the finding of fact, that
the gristmill wheels, when all in use at one time, require sixty-
nine cubic feet of water per second, presents no question of law.
It does not appear that the fact has been used for any purpose
inconsistent with its legal effect. Neither is there any exception
to the use that has heen made of it, if any.

Eaceptions overruled.

Youwne, J., did not sit: the others concurred.

. Hillsborough,
June 29,1905.

MORIN v. LEFEBVRE.

Brin 1x EqQuity, for an injunction to vestrain the defendant
from obstructing a passageway over his land, alleged by the plain-
tiff to be appurtenant to her lot. Facts found by Chamberlin, J.,
at the September term, 1904, of the superior court, and transferred
without a ruling.

Carter owned a lot of land forty-eight feet in width, extending
from Pine street in Nashua in an easterly direction 100 feet.
November 10, 1869, he conveyed to Dufault the southerly twenty
feet in width of the lot, of which the defendant has become the
owner by mesne conveyances. There was no reservation of any
right of way over the land thus conveyed. December 27, 1869,
Carter conveyed to Larose the eftsterly thirty feet of the remain-
ing’ portion of the lot, « with a right of way from Pine street over
my [his] half of the driveway between my [his] land and land of
Dufault.” The plaintiff is the owner of this lot and right of way,
whatover it may be. February 10, 1870, Carter conveyed to
Duval the remainder of the land.

Doyle § Lucier, for the plaintiff.
Henry B. Atherton, for the defendant.

CHAsE, J. The only apparent question of law that can arise
upon these facts is whether the plaintiff is entitled to the relief
prayed for; and it is evident that she is not, as she shows no title

whatever to a right of way over the defendant’s land. The bill
" should be dismissed.

Case discharged.
All concurred.




