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the defence wbicli was tendered them. v. H.71 N.Fay,Fairfield
63, 65; Bennett, 394,Chasev. 59 N. H. 396.

1867,the act of itUnder was held that thebankrupt bankrupt-­
a claim which the notice torefusedmight litigate assignee upon

Rowe, 394; Fellows,Towlev. 58 N. H. v. 58prosecute. Ramsey
607; Kimball,N. H. N.59 H. 446. NoYoung v. of’provision

the law a hasdifferent conclusion been calledpresent requiring
to our Theattention. order of for the is setplaintiffjudgment
aside.

Case discharged.
All concurred.

)Rockingham,
4,Sept. 1906­ .

v. Bartlett.Gilcreast

equityina bill a fromWhore to remove cloud title is dismissed an-because
void,plaintiff findingexecution sale under the awhich claims is fact-of

conveyance promisesthat a of the to the defendant fraudulent notwas is
adjudication estops parties litigatingan fromwhich the the andnature

validity independentof the in atransaction and action.new
wife,fraudulently conveyed byIf real is aestate husband histo his creditors

against mortgagee value,thecannot avoid transaction as her innocent for
maythey levy upon grantor’s right mortgage.but the to redeem from the

is;levy upon occupied byA real familyestate execution andthe debtor his
merely wife,not void because no was sethomestead out to the since that

may asserted,right- subsequently by neglectbe unless waived to demand
it, occupy premises.if she has continued to the

Equity,Bill in title,,to remove a cloud from the plaintiff’s
(lie found,caused hereinafter mentioned.by Facts and caselevy

term, 1906, court,transferred from tbe of superiortheJanuary by
Chamberlin,J.

Gilcreast,Tbe was the inpresent defendant Bartlett v.plaintiff
145,72 N. H. and the defendantpresent was the former plaintiff.

action,After the decision in that the in favor ofjudgment Sleeper
R.John Gilcreast was sued and a newagainst was recov­judgment

ered, 20,.from which an execution issued and was levied February
1905, all inthe John R.of to redeem the undi­upon right equity
vided half of the tract of land mentioned in the former case that
was R.John to bis wifeconveyed by (the present Aprilplaintiff),
13, The1897. defendant was the of this at thepurchaser right

21, 1898,sheriff’s sale. June tlio in own and.herplaintiff, right,
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Parmerton, andtract H.the entire to JohnhusbandBer mortgaged
theand at the time ofwasthe outstanding unpaidmortgage

levy.
in action that the of Aprilthe former conveyanceIt was found

real was all the13, 1897, a and that the estate propertywas gift
In action the offered toB. this prove■owned John plaintiffby

for convey-valuable consideration thiswas a andthat there good
excluded, herevidence was exception.ance. The subject'to

liv-the and her husband wereAt of the plaintifftime levy,the
her,off norof land. No homestead was set tothe tractuponing

one should set off. Theor that be plain-did she requestpetition
in favorthe denial of a motion for a decree hertotiff excepted

of the bill.and to the dismissal

for theCrawford,John plaintiff.Gf.

Bartlett, the defendant.T. forK. B.G.

in theChase, The title set Bartlett former actionbyJ. up
Gilcreast,was be void. Bartlett v.a which held to 72was levy

from the facts in that caseN. H. 145. It is apparent reported
court,this,in and from the former of this that theopinionand

in was of failure tothat action dismissed because Bartlett’sbill
tohe had a valid title the which theshow that property upon

therefore,The ancloud existed. was notjudgment,alleged
1897,13,the of B.that from Johnconveyance Apriladjudication

wife, to and was andhis was a her fraudulentGilcreast to gift
his Neither theas creditors. of waspartiesvoid estoppedagainst

and innature of thisit from the validity conveyance"by litigating
the inaction. The offeredtestimony bya plaintiffsubsequent

action, thatto the was notprove conveyancethe present tending
consideration,andinduced a valuable wasa but was by goodgift

received,beenand should have thecompetent notwithstanding
inThe defendant’s that thepositionformer judgment. finding

stand,toshould allowed underthe action be the authorityformer
553, cases,49 H. andN. kindred cannot beof Lisbon v. Lyman,

athis is new and action.the reason that independentforupheld
does not under such circumstances.The relied upon applypractice

the herto exclusion of testi­profferedThe plaintiff’s exception
sustained, as her to the theexceptionis is also dismissal ofmony

bill, have beento ordered on the erroneouswhich is rmderstood
the from mak­that the former estopped plaintifftheory judgment

the she setdefenceing up.
to the denial of her aThe further motionexcepted forplaintiff

favor, on that the Bartlettdecree in her the whichlevy byground
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made R. Gilcreast’stitle was void because Johnuponasserts right
Parmerton instead ofto redeem from thein mortgage, uponequity

unincumbered,tract, landthe The tract ofhalf of formerlyhis
her R.to the and husband inbelonged plaintiff (John Gilcreast)

R. his in it a thirdconveyedJohn interestcommon. through
to the thebut before theplaintiff. Subsequently, levy,person

R., husband,in John herher and as theright, mortgagedplaintiff,
found,to It is not theretract Parmerton. and is noentire sug­

that Parmerton had the fraud­ofany knowledge allegedgestion,
title,character of the or that he wasulent plaintiff’s put upon

in So farto it. as he was an innocentregard appears,inquiry
for value. There is no of law to the con­presumptionpurchaser

valid,an innocent his waspurchaser,trary. Being mortgage
to him one whose title fraudulent andwas voidalthough given by

;H.creditors. v. 63 N. 126as AshlandComey Pickering,against
435;Mead,Bank N. H.v. 63 Lewis v. N. H.70Savings Dudley,

If John R.’s to594. his wife was fraudulent andconveyance void
creditors, interest in.as to the the which the cred­only property

could reach,itors after the inwas the tomortgage, right equity
an half of theredeem undivided tract from the mortgage. Upon

void,thatthe his was thetheory conveyance he and atplaintiff
the time of the in tract,were owners of the entirelevy common

or,to in words,the other ahe had insubject mortgage; right
to redeem one undivided half of fromthe tract the mort­equity
and this be leviedright inight his creditors.gage; byupon

218,v. 34 H.Russell N. 228.Fabyan,
The further the was void because noplaintiff says home­levy

was setstead out to her. inmade of theAlthough disregard
homestead wouldthe not be If she didright, levy void. not

it,thewaive to demand it contiiraes andright by neglecting may
now, ifbe asserted has continuedshe to the tract as aoccupy

Sutherland, 475;homestead. Currier 54 N. H.v. v.Brookfield
68 N. H. 406. The last mentionedSawyer, plaintiff’s exception

is overruled.

sustained andin overruled in decreeExceptions dis-part part:
the bill setmissing aside.

All concurred.


