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1903,27, 95, Laws15 andsections chapterbyis forbiddenliquor
LaRose, N.v. 71 H.(State 435),as surplusagebecould rejected ”“ stillwoulduse the word deliver implythe ofthe indictment by

49,18,ofthe section chapterinflict punishment.an attempt to
state,for the itand, viewthe most favorable1905; onLaws

under thewaswhether the respondent chargedwould be doubtful
statute, latter of which a lessio theor the prohibitorylicense

122, 116,1903, 1; 1905, o.c. s. LawsLawsis attached.penalty
for State v.would bad uncertainty.The indictment be.a. 1.

Sherburne,381; 58 N. 159.Leavitt, v.63 H. State H.N.

Demurrer sustained.

All concurred.

)Merrimack,
7, 1906­Nov. .

Gorrell,v.Keniston Guardian.

compromisein theand a have uniteda tenant for life remaindermanWhere
thereon,damages realty ato their and sale of timber withouta claimof for

fund,disposition presumed theyit that con-agreement of the isas to the
interests;according respectivetemplated equitable andtoan division their

court,finding payment presentto life tenant of thea of the trial that the
sum,principal computed according toin the the tablesof interestworth his

equitable apportionmentmortality, under allof will constitute the most
circumstances, presents questionno of law.the

Equity,in for anBill Trial the court.apportionment,. by
term, 1905, superior bythe of the‘Transferred from October court

Pike, J.
Randall devised to the certain real estate as fol­Sally plaintiff

“: I and use of inlows the homesteadbequeath my placegive
life,M.Edith her and herto Keniston atCanterbury during

is the hersaid become of childrendecease homestead to property
in The has two childrenshares.” minor whomplaintiff ofequal

1905,is In certainthe defendant timber stand­April,guardian.
railroad,was lireon the caused a andinjured by bying premises

defendant, as as thethe and for receivedplaintiff,guardian agent
$600 in settlement for the the defendantSubsequentlydamage.

insold his wards’ interest the under license fromtimberdamaged
court, time,atthe and the same for theasprobate agent plaintiff,

her in the $600.sold interest same for bothproperty, receiving



54 Keniston v. Gorrell. [74

interests. The sale of the timber was tonecessary waste.prevent
In these transactions the didplaintiff not waive toany theright

worth of thepresent but claimedproceeds, thatexpressly ofright
the defendant.

The asks anplaintiff of theapportionment worth of herpresent
life $1,200,estate in the to theaccording tables. Themortality
defendant claims that the fund should be invested and theonly
income thepaid It hasplaintiff. been his sinceunderstanding
the fire that this should be done and he has not waived any right
to such unless asdisposition, matter of law such waiver appears
from the facts stated. The apportionment claimed theby plain-
tiff made,is to be unless forbidden as matter of law.

Bellows,William B. for the plaintiff.

Gorrell,GrawnE. se.guardian, pro

Parsons, C. J. The under the willplaintiff Randall,of Sally
“which her the use ofgave homestead inmy place Canterbury

. . life,”. her had a life estateduring therein. Woodv. Grif­
230, 234;46 N. H.fin, McClure v. 44 469,N. H.Melendy, 471.

The fund in arises fromquestion thedamages paid railroad forby
to timber on thisinjury homestead fire andby from a sale of the

timberinjured rendered thenecessary by done to it.injury The
fund therefore a inrepresents diminution value of the estate in
which the had aplaintiff life interest and the defendant’s wards

remainder,the and is so much of the estate. If there were grounds
which either couldupon have claimedparty a ininterestgreater

of theany part fee,proceeds, estate inpresent such claim—no—a
has been made or to the courtpresented for decision. Conceding
that the had no to cutplaintiff and sellright of the timberany
(Miles Miles,v. 32 N. H. she nevertheless had the147), toright
have it remain theupon and as itpremises; has been severed

fault,without her she is entitled to an estate for life in the pro­
ceeds, and to have the invested and theproceeds interest topaid
her. 154,­Stonebraker v. 52 Md. Am.Zollickoffer, 364;Rep.—­36

Hotchkin,Bateman v. 31 Beav. 486. This the defendant con­
; andcedes the only question ispresented whether the order of

the court ansuperior directing apportionment, toby payment the
life tenant of worth of her inpresentthe interest the stun accord­

to the tables ofing is forbidden asmortality, matter of law.
The could have sold andplaintiff her life interest inconveyed

estate,the whole and the would have been herproceeds own prop-
Jewett,Smitherty. 530,v. 40 N. H. 533. As she could have

whole,sold her interest in the she could have sold that ininterest
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have done the same.of couldit. The remaindermenany part
inthe fund questionand sale whichBut the settlement produced

been noto havenot several. There agree­were joint, appears
the acts ofthe fund created jointas to the of byment disposition

created, in absence ofWhen a fund is so the agree­the parties.
an equi­ment must understood that the contemplatedit be parties

interests.to the of theirdivision value respectivetable according
interfere inthat “a court of will not adver­It has been said equity
withoutto real estate into imposingsum personal property,change

the char­shall retainconditions which the throughoutby proceeds
77,Hilliard, 88,1 89.the fund.” Foster v. Sto.acter of original

the fault of theAnd where the has been about bychange brought
tenant, and hence has nolife he cannot his ownprofit by wrong

235;in the fund. Tooker 5 Bateman v.interest- v. Sim.Annesley,
Hotchkin, 81 Beav. 486. Aeither of these conditions appearing,

the to value ofthe division of theequitable proceeds according
interests,their several which the must haveparties contemplated

division,thetheir action without as tojoint agreement pre­by
a of fact for the decision of the court.sented superiorquestion

inThe division be made either method claimed theby par­might
no differenceties. As a mathematical is betweenthereproposition,

the two. fact that one method lias been found moreThe equitable
under law.the circumstances no ofquestion Houghtonpresents

154, 158;13 Pick. Datesman's Pa.v. 127 St.Hapgood, Appeal,
; Marshall, 425;348 4v. 17 Pa. St. Henderson v. Hender­Blakley

son, 688; 163;4 1Pa. Dist. v. 107 Ala. FosterThompson Thompson,
;Hilliard, 220, 230;Harrison,1 28v. Sto. 77 Harrison v. Ch. Div.

Jur., 488a;1 s.Sto. 16 639.Eq. Cyc.
Whether the rule of which oneEnglish apportionment, gives

(Brentthird to -the tenant and two thirds to the remaindermen v.
Best, 1 Vern. could have been need not be consid-69), adopted

201;ered. 1Dennison's Pa. St. 80 Pa.Appeal, Shippen's Appeal,
; Hilliard, 77, 90;391 Foster Jur.,St. v. 1 1 s.Sto. Sto. 487.Eq.

No facts are found the order to be as matterinequitableshowing
of law.

toDecree the order the court.according superiorof

All concurred.


