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Merrimack, }
Nov. 7, 1906.

New LoxNDoN v. DAvis ¢ a.

Individual taxpayers are represented by the town in a highway proceeding,
and are estopped to deny the validity of a lay-out equally with the munici-
pality.

The right of a town to attack the laying out of a highway is waived by an
inexcusable delay of four years.

A highway lay-out is not void because two of the selectmen who made the
order were disqualified to act in the proceeding.

PrriTION, for leave to discontinue a highway. The case is the
same as that reported in 78 N. H. 72. After the rescript was filed
in the superior court, the plaintiffs moved that the petition be
referred to the county commissioners. The defendants objected
to such reférence because two of the petitioners for the new road
were related to-two of the selectmen who laid it out. The court
granted the motion, and the defendants excepted. Transferred
from the October term, 1905, of the superior court by Pike, J.

Nathaniel W. Colby and Burnham, Brown, Jones ¢ Warren, for
the plaintiffs.

Henry F. Hollis and Greorge W. Stone, for the defendants.

Youwg, J. It was decided when the case was here before that
the superior court should hear this petition when the plaintiff sat-
igfied it that the new road (1) is a «statutory highway ” and (2)
was built was without expense to the town. New London v. Davis,
78 N.H.72,79. It is conceded that it was so built; consequently
the only question raised by the defendants’ exception is whether
it is such a highway. The town records show that it is; but the
defendants claim they may have the record of the laying out
amended to show that it is not such a road, even if the town can-
not, because they were not parties to that proceeding. One serious
trouble with this claim is that the facts do not sustain it, for the
defendants were represented by the town in that proceeding (Ben-
nett v. Tyftonborough, 72 N. H. 68) and so are estopped to deny
the validity of the laying out if the town is. State v. Corron, 78
N. H. 434, 4564. The town has delayed for four years to attack
the laying out, and nothing appears which will excuse such delay ;
so there is no evidence from which it can be found it has not
waived the disqualification of the selectmen,—conceding they
were disqualified, a question as to which no opinion is expressed
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(WNew London v. Davis, 73 N. H. 72, 74),—if it could legally do
so. Although jurisdiction of the subject-matter cannot be con-
ferred on the court by agreement, when the court has such juris-
diction any judgment it may render when the parties are in court
is not void because the judge was disqualified (Bickford v. Fron-
conia, T8 N. . 194, 196 ; Moses v. Jultan, 45 N. H. 52), nor for
any other reason. Consequently, if two of the selectmen who laid
out the new road were disqualified, the laying out is not void for
that reason.

Bzception overruled.

All concurred.

Sullivan, %
Nov. 7, 1906.

SHACKETT 2. BICKFORD.

In an action for deceit in the sale of personalty, the frandulent character of
the defendant’s misrepresentation of material facts is established by proof
that it was made under suspicion that it might be false.

Casg, for deceit in the sale of a horse. Trial by jury and ver-
dict for the plaintiff. Transferred from the November term, 1905,
of the superior court by Chamberlin, J., on the defendant’s excep-
tions to the denial of motions for a nonsuit and a verdict in his
favor and to certain instructions set forth in the opinion.

Jesse M. Barton, for the plaintiff.
Lenry F. Hollis, for the defendant.

Biveay, J. The important question in this case ariscs on
the defendant’s exception to the charge of the court to the jury.
The action was deceit in the sale of a horse, and the ground upon
which the trial proceeded was that the defendant knew his repre-
sentations were false. The cowrt charged the jury «that it was
enough, upon the question of the defendant’s knowledge, if he
knew or if he suspected that the representations were not true”;
in other words, that suspicion by the maker that his representa-
tions are false is the legal equivalent of knowledge of their falsity,
and fraudulent.

What will constitute fraud in such an action has recently been
considered by the English courts. The leading case upon the

74 571
{74 247
{74 437
74 438

N




