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Davis, 72,N. it doH. could78 legallyLondon v. 74),(New —if
cannot be con­of the subject-matterso. jurisdictionAlthough

when the court has such juris­ferred on the court by agreement,
in courtrender when the areit may partiesdiction any judgment

Fran­was v.disqualifiedis because the judge (Bickfordnot void
196; Julian,194, 52),v. 45 N. H. nor forconia, N. Moses73 H.

laidif two of the whoselectmenother reason. Consequently,any
the out is not void fornewout the road were disqualified, laying

that reason.
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In personalty,an action for deceit in the sale of the fraudulent character of
misrepresentation by proofthe defendant’s of material facts is established

suspicion mightthat it made under itwas that be false.

Case, infor deceit the sale of a Trialhorse. and ver-by jury
term, 1905,dict for the Transferred from the Novemberplaintiff.

Chamberlin,J.,of the court on the defendant’ssuperior by. excep-
tions the ato denial of motions for nonsuit and a inverdict his
favor and to incertain instructions set forth the opinion.

Barton,Jesse M. for the plaintiff.

Hollis,F. for the defendant.Henry

Bingham, J. The in thisimportant question case arises on
the defendant’s to the of theexception court to thecharge jury.

horse,inThe action was deceit the sale of a and the ground upon
which the trial was that the defendant knewproceeded his repre-

“sentations were false. The court the that wasitcharged jury
the of thequestion defendant’s ifenough, upon heknowledge,

ifknew or he that ”;thesuspected representations were not true
words,in thatother the maker that hissuspicion by representa-

tions are false is the ofequivalent of theirlegal knowledge falsity,
and fraudulent.

will inWhat constitute fraud such an action has beenrecently
considered the courts.by The caseEnglish theleading upon
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337,Peek, in14 Cas. decided the house ofv. App.issubject Derry
in that defend­in case thelords 1889. The complainant charged

false It was foundwith representations.ants makingknowingly
that the had beenin the court of first instance representations

true; andmade, them to be the court of appealhonestly believing
fact thethat this repre­Ch. held notwithstandingDiv. 541)(37

fraudulent, because defendantsto be thesentations must takenbe
that belief. The there­for question,had no reasonable ground

offore, for the consideration of the housewhich was presented
337,in 14lords, came that Cas.the case before body App.when

made and to be truebelievedwas whether a statement honestly
it nofraudulent those who made hadas becauseshould be treated

In house ofthat belief. thereasonable for entertainingground
reversed, and itof was wasthe of the court appeallords decision

rule, anheld, thatin with the universallyconformity recognized
fraud; anthat action forof is based upon negligentaction deceit

from fraudulent misrepresenta­as distinguishedmisrepresentation,
maintained;tion, that want of reasonable fornotcould be ground

fraud,true be evidence ofa to be mightbelieving representation
dis­indicated such recklessness orif the circumstances negligent

with the idea ofas be honesty,for the truth to incompatibleregard
in didthe absence of dishonesty,but that even negligence,gross

fraud; a court Drthatamount to notwithstandingnot of itself
had no reasonable forfind that the groundspeakerjury might
true, havewere he neverthelessmayhisbelieving representations

belief, that fraudandentertained such consequentlyhonestly
Herschell,whosuch a Lordnot becould predicated upon finding.

case, “Ithe saidthedelivered leading judgment'in (p. 374):
First,establish the propositions:think the authorities following
fraud,an of deceit there must be ofin order to sustain action proof

will suffice. fraud isand short of that Secondly, provednothing
has madethat a false beenwhen it is shown representation (1)

truth,in its or recklessly,or without beliefknowingly, (3)(2)
I theit or false. have treatedwhether be true Althoughcareless

• ancases, I is butthird as think the thirdand distinctsecond
second; makes a statement under suchfor one whoinstance of the

in what hehave real belief the truth ofcan nocircumstances
must,fraudulent, therea false statementstates. To beingprevent

think, in its truth. And thisI be an honest belief probablyalways
thatfor one whocovers the whole knowingly allegesground;

ifhas no such honest belief. Thirdly,which is false obviously
immate­the of it isfraud the motive of personbe proved, guilty

orthat there was no intention to cheat injurerial. It matters not
was made.”to whom the statementthe person

449, 465, 466, J.,2 L.In Ch. Lindley,v.Angus Clifford, [1891]
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Herschell,tills statement of “YouLord said:in uponcommenting
made, mat­... a false statement but without thehavemay

mind,to and and if thatmadeyourter being present carelessly;
fraud, carelessness,fact, for anthat is not but which actionis the

. .. Idle aboutwill not lie. passages knowledge knowingly—
it, truth—and a statement without itsmakingmaking believing

that matterbased the the was beforeare upon supposition really
statement;mind of the and ifthe the evidencemakingthe person

mislead,tothat he intended that he did see theis never notreally
effect, that ofor dream the effect what he was mis­couldsaying
lead, of lieand that that what was was not-­particular part saying

all, Ito his mind at that should is of carelessness-­proofpresent say
fraud. I ... .rather than of base the . «.my onjudgment

.. . an ofthat action this kind cannot be supportedground
fraud, deceive,an intentionwithout of to and it is notproof that

carelessness,that there issufficient howeverblundering gross,
recklessness,willful Iunless there is which meanby willfully

which is courseone’s of fraud.”shutting eyes,
Gould, Q. 491, 498, Esher,In 1Le Lievre v. B. Lord[1893]

R.,M. “A of fraud . . . . .states: a man .charge against
incannot be court it. maintained unless is shown that he hadany

falsehood,a ... ifwicked mind. a man tells a willful with
the intention that it shall actedbe the to whom-upon by person

it, wicked,tells mindhe his is heand must be said to beplainly
a man must be said to aacting fraudulently. have fraudu-Again,

mind iflent he makes a statement it to berecklessly intending
notacted and whether it Ibe true or do notupon, false.caring

hesitate to that a man who thus mustacts have a wickedsay
Bowen, J., 500,mind.” And L. in the same :case says (pp. 501)

“ wicked,But his mind is becausenot he is but becausenegligent,
is inhe dishonest not about the oftruth his In.statement.caring

falsehood,the first case is the ofit the in the secondknowledge
indifference,is theit wicked which constitutes the fraud. There-

to of anseems have been some sort . .idea that . whether
manthe had made the not and notrepresentation knowing caring

‘false,whether his statement was ortrue the not car-expression’ had to do with his not Buting something care. thattaking
did not mean not care to findexpression out whether the-taking

false;statement orwas true it meant innot the man’s owncaring
false,heart and conscience itwhether was true or and that would

be wicked indifference and recklessness.”
It is from the views intheapparent expressed by thesejudges

cases that to establish fraud must a dishonest mentalyou prove
orstate condition of mind on the of the with refer­part speaker

statement;ence to the truthfulness of his that when makes ahe
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it he of necessityof fact to be reliedstatement upon,intending
187,Chadwick,9in truth v. Cas.affirms his belief its App.(Smith

203; wasifv. that his statementAngus Clifford, supra, 470);
truth,it, it in itsand he knew or he made without beliefuntrue

indifference, it oror not was truewith a conscious whethercaring
false, his mind is and the fraudulentthe wickedness of manifest
character his act established.of

case, seem followthis it would tothese toApplying principles
sale,defendant, the statedthat the with a view towhen effecting

wanted,to and what hethe that horse was safeplaintiff justthe
statement;hishe belief in the truthfulness ofhisaffirmedthereby

vicious, and that the defend-and it found that the horse wasbeing
false,ant that his want of beliefthat his statement wassuspected

wasof his statementor for the truth orconscious falsitydisregard
falseestablished; that his statement isfor a who suspectsperson

true,does that it or is consciouslynot entertain an honest belief is
and indifferent to its truth orwickedly falsity.

in decisionsreached is with theThe conclusion here harmony
in and the elsewhere.authoritythis state with ofgreat weight

128; N. H.N. H. Hanson 29Mahurin v. 28 v.Harding, Edgerly,
95; Drake,343; Chellis, 5841 N. H. v.v.Pettigrew Springfield

Stearns,Chase,19; 135;N. 63H. 61 N. H. Stewart v.Rowell v.
Howe,Tomlinson, 46, 61;99;N. H. N. H. Pearson v.v. 73Spead

207; Hutchinson, 195;1 Cole v.v. 117 Mass.Allen Litchfield
266;437; Jackson, 168Andrews v. Mass.138 Mass.Cassidy,

Osmer, Y.Howe, 128; 153 N.N. Y. Hadcock v.v. 87Salisbury
Cass, 77;604, 609; N. J. Lamberton v.52 Lawv.Cummings

637; 1Dunham, 129; 47 Ia.165 McKown v. Furgason,Pa. St.
509, In the court511,Fr. Mahurin v. Harding,513.Big. supra,

“if thethe affirmationa to the thatapproved jurycharge [of
believed,known, them to bewas or or bysuspecteddefendants]

so, deemedfalse, it was it should beand the thatevent proved
fraudulent,” scienterand that terms used to describe thestated the

“ arewere this weof With viewexpressions equivalent import.”
content.

for a nonsuit and verdict wereThe motions properlydefendant’s
the in find­was sufficient todenied. The evidence warrant jury

were fraudulent.that theing representations

overruled.Exceptions

All concurred.


