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expertargument that areby in to the effect witnessesA statement counsel
paid service,and for theemployed in of their clients are wellthe interest

bytestimony presentedpurpose discrediting the adverseofmade for the
compensation paidanyparty, unsupported by as to the to suchevidence

case,particular bygenerally and not neutralized sub-or in thewitnesses
court,from furnishes sufficientsequent or instruction theaction of counsel

setting acause for aside verdict.
misconception inof an issue has resulted an erro-it is claimed that“Where

juryverdict, power of the trial court to recall theit is theneous within
grounds theyinquireseparation of them as to the ona and whichafter

misconstruction,appears aproceeded; if there has been theand it that
questionaside, be underand the should recommittedshould be setverdict

jury upon aproper to another trial.instructions or submitted new
provejurors innot admissible evidence to their miscon-of areThe affidavits

to them.of an issue submittedstruction

Appeal, will. Thethe of a issues were:from probate (1)
Bosworth, mindtestatrix, T. of soundLora when sheWas the

Bosworth,T.“Was Lora onthe will? Decemberexecuted (2)
D., 1904, of13th, date of the execution the inducedA. will][the

will,her last undue influencethis instrument as byto execute
Ellen F. Smith and others interested in. . on the of. part

said will?” The were drawn theof questions bythe making
and to the counsel.defendant’s counsel by plaintiff’sagreed

term, 1905,from November of the courtTransferred the superior
Stone, J.by

who,wereTwo of the witnessesplaintiff’s physicians, having
as The defend-that were testifiedqualified, experts.shown they

now,in said: Mr. Fore-counsel his “Wellant’s closing argument
of the two toman and jury, they produce experts saygentlemen

awas not fit at that time to makeshe will, very-testatrix][the —
men, I as muchmen for whom have asrespect,great respectgood

little,for which I confess is becauseI can have any expert, mighty
and forare to serve their clients wellemployed paid mightythey

court said couldit.” The The theplaintiff excepted.' plaintiff
“and the defendant’s counsel said Undoubt-have the exception,

was no relat-and continued his There evidenceargument.edly,”
forthe received or were to receive testify-to the expertsing pay

The counsel did notor to the fees usually paid experts.ing,
remarks, nor offer an for them. Thewithdraw his apology making

motion to sot aside the verdict because of theplaintiff’s prejudicial
VOL. 5lxxiv.
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denied,the was toof remarks Tbe courtsubjecteffect exception.
find wbetber the remarks bad effect one or tbeanynotdid way

nor wbetber weretbe mis-other orjury, they prejudicialupon
leading.

instructed tbe to what unduecourt as constitutedjuryThe
influence, and, substance,in that in tbedeciding question they

alltake into consideration tbe evidence them bear-beforeshould
thereon.ing

to tbewas submitted about three o’clock in tbejuryTbe ease
tbe tbeof before annualWednesday, dayafternoon Thanksgiving,

instructed, inwere tbe of both andañd tbe presence partiesjury
either, that if a verdictobjection by they uponwithout agreed

not in itcourt was session could seal and bandtheywhen tbe up
Tbe and left townjusticetbe sheriff. comisel tbepresidingit to
It was understood the and theafternoon. counselbythat jury

that would be no further ofthere session tbe courtfor both parties
and there wastbe none. Tbe verdictMonday,until following

about into tbe sheriff eleven o’clock tbe ofbanded eveningwas
“Yes,”Tbe to tbeanswer first was andquestionday.tbe same

“ No.”to tbe second
of the court’s session andtbe MondayAfter opening morning

was tbeverdict counsel stated to tbetbe opened, plaintiff’sbefore
tbebe learned that- badbad construed tbe secondcourt that jury

them to tbe consideration of show-as limiting testimonyquestion
13,1904;wastbe undue influence exerted December thatthating

construction,tbe thatbad answered question upon althoughthey
all, them of tbe willif not of were tbe that was theopinionmany,

exerted;influence thatundue wouldpreviously theyofresult
in tbe bad understoodquestion theydecided tbehave affirmative

influence;at to consider tbe evidence of suchlibertywerethey
furtherbefore tbe desired instruc-deciding question theyand that
tbeunable obtain them because of oftions, were to absencebut

moved that tbe be sent back to theirTbe counsel jurytbe court.
the of tbeas to secondwith instructions meaning question.room

that, asinasmuch tbe verdict bad been deliveredcourt ruledTbe
itbad was bisand tbe jury separated, beyond powerto the sheriff

Theand tbe motion. motion wastbe verdict grantto recall
denied, tbetosubject plaintiff’s exception.accordingly

filed a tomotion set aside tbe verdictsubsequentlyTbe plaintiff
because, tbe desired further instruc-other things, (1) juryamong

them, and of tbeunable to obtain tbeand were (2) languagetions
did into mislead tbe andwas and likely jury,erroneousquestion

foreman thatHe offered tbe affidavit of thethem.misleadfact
tbe that con-instructions were desired andby jury, theyfurther

and haveas wouldprobablytbe second question allegedstrued
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if had understood thatconclusion they theycome to the opposite
unduethe to influence exertedto consider testimony relatingwere

ofin also the affidavitthe stated the anotherquestion;to dayprior
himforeman made to after the trialimmediatelythat theperson

that in hisas contained affidavit.the same statementsubstantially
or consider theThe declined to receive affidavits and deniedcourt

motion, both to the exception.the subject plaintiff’s

Chamberlin,Branch and AlonzoL. forBranch the plaintiff.<f*

Marshall B. Cobleigh,Mitchell 'Foster and for the defendant.<f

Chase, Dow,J. 1. The defendant cites Lee v. N. 101,73 H.
In of his that the shouldposition verdicts not be setsupport aside

ofof the statement his counsel to the inbecause thejury closing
to which Inthe thatplaintiff case theexcepted.argument ques­

fact,of whether the misledtion were andjury prejudiced theby
was tomisconduct thedistinctly presentedalleged, presiding jus­

oftice the motion the andby was indecidedexcepting party the
Moreover, the statement to was withdrawnobjectednegative. by

it, thethe counsel were instructed themaking jury by court to
it, and conductthe of the counseldisregard had aopposing
to show that he waived thetendency of furthermaking

efforts to remove from the minds of the thejury impressions made
Inthe statement. this itcase that the courtby appears did not

the of the effect ofpass upon the counsel’squestion statement
minds of northe the the characterupon jury, of theupon ques­

tion; statement,and there was no withdrawal of the or instruction
it,to the to or ofany conduct thejury disregard counselopposing

ato show ofwaiver further toefforts itstending neutralize effect.
v.Lee Dow does not the defendant’scertainly support position.

The was,of substance,statement counsel inobjectionable that
he had little” for“mighty “becauserespect experts arethey

to their clients andserveemployed well for it.”paid mighty The
of the statement was toobject obviously discredit the testimony

of the as witnesses the Inexperts produced effect,by plaintiff.
it was thatasserted areexperts generally liberally paid hirelings,
or motives,actuated andpersons by mercenary for this reason the
counsel had little for them. Ifvery therespect werejury not

toasked consider the fact of the counsel’s want of forrespect
witnesses,such were asked to entertain a likethey want of respect

of venal words,because their character. In other were askedthey
to the of to,theregard testimony physicians referred as tolikely

andbe colored made theuntrustworthy by partisanship arising
from such It thatemployment. appears there was no evidence
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to thesein therelation compensationbefore the jury physicians
or theor compensation expertspromised, usuallywere paid

that there wasIt does not evidenceanyreceive. appear tending
that the were thespecially employed byto physicians plain­prove

tiff, in the otherhim service case thananyrenderedor giving
stand, oroath the witness thatunder upontheir testimony experts

inthe whose behalfare by party they testify,employedgenerally
discloses,far ashis cause. So the record thereto servespecially

witnesses and thethese otherplaintiff’swas no difference between
of their andwitnesses, testimonyin the manner procuring paying

know thatWhile be that arelawyersit may expertstherefor.
inaid theto of theirparties preparationemployed bysometimes

and valuable servicesand to render beforespecial perhapscases
trial, forare much sums such servicesand at the and paid larger

or the sumsfees of witnesses receivedthan the bystatutory
services, it cannot be said that arelaborers for theseunskilled

which not beneed toof common provedmatters knowledge,
an themto found before theuponentitle a argument jury.party
to to theTo the defendant ofattempt impeachentitle testimony

did, he have laid beforehe should the tes­witnesses as jurythese
that the witnesses wereto to serveemployedtending provétimony

in that in whicha different from witnesses arewaythe plaintiff
stand,the witness and that the witnessesproduced uponordinarily

sums for their services which wouldor promisedwere paid justify
Thewell counsel was notpaid.”the characterization “mighty

histo this unsworn statement. Thebyat liberty supply testimony
thehad a to thetendency jury againststatement prejudice physi­
toand so was the As it wastestimony prejudicial plaintiff.cians’

whatever were taken to itsand no removestepsnot withdrawn
the it must beeffect from the minds of jury, presumedprejudicial

verdict,inthe their toin that it influenced jury formingthis court
Railroad,v. 0and of the 7­Storythe injury plaintiff.prejudice

364, TheN. and authorities cited. theretoplaintiff’s exceptionH.
is sustained.

to the issecond submitted of twojury capable2. The question
one, whether undue influence exerted on Decemberconstructions:

will,1904, of the induced13, the of tibié.execution its execu-day
other, influence, exerted,tion; and the whether such whenever

that to the execution. It ison induce not strangedayoperated
counsel, law,ofwith their thethe court and knowledgethat

that the limitation introduced into thehave understoodshould
indid first to thethe date as it the question,by applied,question

will,the rather than to the acts relied as con-of uponexecution
to theundue influence. If attention had been calledstituting

retired, it would have beenbefore the probablyjuryambiguity
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formremoved the of the or moreby changing question, by specific
instructions the Ifto not so removed thejury. upon piaintiif’s

he could have his anfullyrequest, protected rights by exception
and transfer of ease. But notthe the he didnoticing ambiguity,
not take either of these His failure cannotprecautions. befairly

care, inattributed to want of view of the fact that the ambiguity
is not and was not noticed thevery pronounced by opposing party
or the didcourt. But he notice it before the verdict was accepted

recorded,and and called the court’s attention to itimmediately
and moved that the case be recommitted to the with instruc-jury,
tions the true of the The motionconcerning meaning question.

denied,was not thebecause was asquestion regarded unambigu-
ous, discretion,innor the exercise of forbut want of Thepower.

whether,raises theplaintiff’s law,underexception question the
the court was as as he believed himself topowerless be.

In Newhall, 301, Doe,Dearborn 63 J.,v. N. H. inC. thestating
law of the state on the used the andsubject concisefollowing

which, because it soplain shows thatlanguage, theunmistakably
incourt the case thepresent invokedpossessed thepower by

motion and itpiaintiif’s because so out thedefinitely points way
for the facts for anascertaining required exercise ofintelligent

“the is at Inpower, some aquoted length: recordedjurisdictions
verdict cannot be amended the after theirby butjury separation;
in this state a different The inerrorpractice this caseprevails.

the of the sum forapplication by which thejury property[the
in sale,attached the action was sold at the insheriff’s part pay­

ment theof amount found to be duo thethey could beplaintiff]
corrected, the recorded,whether verdict had or had not been and
whether the had or had notjury Theirseparated. separation
increased the of done theirdanger wrong amendment ofbeing by
the Theverdict. increased raised the whetherdanger question

a recommittaljustice reconsideration,of the case forrequired and
when, reconsideration,on amended,the verdict was there was a

whether aquestion on thejustice required amendedjudgment
verdict. Both were matters of fact to bequestions determined at

.the trial term. . . The court could of theinquire jury
their verdict and the whichtouching grounds upon they pro­

ceeded, for the of whether thepurpose case had beenascertaining
. . .tried. The could be madeproperly after theinquiry

case,from the had .jury, . .being discharged Theseparated.
reason for themaking inquiry communicated to the[information
court theone of did notby either the ofsuspend powerjurors]

or the .of recommitment. . .inquiry power The recording
verdict, award,of an erroneous or does notjudgment necessarily

incurable;render all its errors and the of ref­separation jurors,



70 Winslow v. Smith. [74

erees, notor other does disable them to undejudges necessarily
of a mistake as the inthe such fell into this case.”injustice jury

The were called the court two afterjurors together by days they
their verdict and and ithad rendered separated; appearing, upon

them, made,aof that mistake was the case was recom­inquiry
instructions,with further and amitted to them new verdict was-­

rendered.
inIf the affidavits offered the the case to-­by plaintiff present

were assustain his motion not it seemscompetent testimony, they
Stevens, ;4 N. 116­ State 23not v. H. v. N. H.were Ayer,(Tyler

Brawn, 114;301; 25 N. H.Folsom v. v. 31Leighton Sargent,
119; 356; Railroad,v. 62 N. H. Hearn v.N. H. Knight Epsom,

Dearborn v.N. H. it from Newhall that law67 theappears320),
means for whetherfurnished other theadequate ques­ascertaining

to the was misconstrued them and whethertion submitted jury by
was rendered erroneous The court couldtheir verdict thereby.

the and of them how con­have called inquired theyjury together
Dearborn Newhall andthe Besides v. the casesstrued question.

it,in the authorities are to the same effect:cited Norrisfollowing
Railroad,89;Haverhill, N. H. Hearn65 v. Jenness v.v. supra;
inJones, N. H. The the and the68 475. con­ambiguity question

error in wouldof there the verdict havebeingsequent danger
court, doubt, course,without to take this hadinduced the he

discovered,error,the if one was could be corrected.believed that
that it was his to recall the ver­beyondThe court’s powerruling

motion rendered it useless toand the makedict plaintiffsgrant
the action. The wasconcerning jury’s rulingany inquiry highly

It him ofto the the lastdeprivedplaintiff. opportu­prejudicial
the error and corrected. It.discoveredpossiblefor havingnity

Mm the to have the court exercise Ms discretionofdeprived right
should made ofwhether be thethe questions inquiry juryupon

matter should be submitted to them for further-­whether theand
an and it-­If of the had been madeinquiry juryconsideration.

the fact that the wasout question properlybrought construed*
action;for further if itbe no occasion but showedthere would

misconstrued the wouldhad question, justice require-­that they
in its trueverdict should be set aside and the questionthat their

to them or to another Whetherbe submitted jury.sense should
of time rendered itand the subsequent lapsetheir separation

the to them the cir­to question depended uponsubmitimproper
andIf occurred between their separationnothingcumstances.

fair-mindedness,disturb their andto impartialityreassembling
to it to them withno proper-­could be objection submittingthere

that this-­instructions; if the circumstances showedbut during
had to dischargethe become disqualified properlyinterval jurors
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be to anotherduties, have to submittedthe wouldtheir question
a new trial.jury upon

motion was deniedwhich thethe plaintiff’sAs uponground
erroneous, the denial must be sustained.towas his exception

the motioncured by resubmittingsuch error would beOrdinarily
in the ofcourt, and determinedto be considered lightto the trial

it that theBut is dischargelaw decided. probablethe as finally
court, the of timeof the and lapseof the the adjournmentjury,

Whether, underin this case.render this course impracticable
circumstances, incan be cured any way exceptthe errorthese

determined, since both verdictsnow bea new trial need notby
the error first considered—ain ofmust be set aside consequence

effect of the lastavoid theresult that must necessarily prejudicial
error, as well as the first.

verdicts set aside.sustained:Exceptions

All concurred.

Grafton,
7, 1906.Nov.

a., Ex’rs,White v. a.Poole &&

convey sufficientlyagreementAn to real estate is definiteoral to sustain a
performancespecific identitythe of the landdecree for when is made rea-

bysonably parties partthe contract itself and the of the incertain acts
performance thereof.

equity specific performance promise conveyin anA to enforce of oral tobill
ground writing,the contract inland is not barred on the that is not if a

convey operate upon promisee per-as a fraud arefusal to will who has
part agreement.of theformed his

property disqualifyinA interest his wife’s does not himhusband’s from
behalf,being although partya in her he is a to thewitness action and the

party testify.is an executor does not elect toadverse who
orally agreed convey agent partyto landIf one has sends his to a thirdwho

arrange property, testimonyfor a transfer of the the of theto latter as to
hearsay.the transaction is not inadmissible as

against specific performanceIn an action an executor to enforce of the testa-
agreement land, thereon,purchase convey,to build andtor’s oral evidence

uponbuilding premisesthe declaration that he theof latter’s was for rental
admissible,purposes ifis not such statement made in thewas absence of

waypromisee and in nothe was connected with the erection of the house
purchasethe of the land.or

Entby, a land inWbit of to recover of tract ofpossession
will William H.Hanover. The are executors of the ofplaintiffs


