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)Belknap,
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Winnipiseogee Lake andCotton Woolen Manufactur­
ing v.Co. Laconia.

v. Same.Same

v.Same Same.

v. Same.Same

appeal from the refusal ofjudgment rendered on selectmen toA abate taxes
property, in proceedingtrue of the aof the valueis not evidence for the

subsequently upon property.a assessed theof tax sameabatement
taxes, question technicallythe abatement of the inproceedingIn a for issue
byrequiredpetitioner isthe the assessment tois contribute morewhether

;expensepublic prop-the but the true offair share of value Msthan his
issue, mayteclmically althoughm iterty become materialis not in the

of the evidence.course
action, prior judgmentsubsequent a cause of aIn a suit for different between

competent onlyparties and conclusive evidenceis of such asfactsthe same
suit;actually priorteclmically inin issue and tried the and the factswere

proceeding upontechnically in in the former are such theissue as face of the
by partypleadMgs to established one or theessential be other inwere that

action, bymaterial thenot such as became course of theand evidence.

Petitions, aof of tbe taxes assessedfor abatements portion
1896,inreal estate tbe 1898 to inclu-yearstbe plaintiffs’upon

term, 1905, of tbeTransferred from tbe November superiorsive.
Peaslee, J.court by

forin was tbe defendantsbyreal estate question appraisedTbe
$60,000, $68,600,inin at at andof taxation 1893 1894purposes

$67,100. madeat wereand 1896 Applications seasonablyin 1895
abatements, and after tbeir refusalselectmen for petitionsto tbe

in witbin time limitedcourt tbe statute.by Byfiled agree­were
thetbe in similartbe findings proceedings byment of parties

1891,1890, 1892 N. H. in tbein and which(67 514),plaintiffs
$57,000,in found to benow wasof tbe questionvalue property

term, 1905, ofin the November tbeevidence. At supe­were put
court, fromtbe to be relieved this agree­petitionedrior defendants

incourt, that tbe; of Win­opinion judgmentand tbe beingment
514, inN. notGilford,etc. 67 H. was evidenceCo.v.nipiseogee

1896, toand tbe asfor tbe 1895 petitionyears grantedtbe case
1894,to and how­it as tbe 1893them, denied years stating,but

tbe should beever, if evidence was admissiblethat such petition
this the excepted.dismissed. To ruling plaintiffs
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and forCharles B. Hibbard Cr. theHarry plaintiffs.Sargent,

Streeter,S. and Brank S. forJewett the defendants.Stephen

Bingham, J. The the isquestion presented by exception
fromwhether the entered the the taxupon appealjudgment

in 1892 the estate isassessed real evidence of theupon plaintiffs’
inof the real estate atrue value same from thesubsequent appeal

it in and In1895 1896. etc.taxes assessed upon Winnipiseogee
Laconia, First,284,H. itCo. v. 68 N. was held: that the princi­

in tax as inadjudicataof res other cases. Sec­ples apply appeals
ond, value athat when the of date resisproperty upon given

theadjudicata between the suchparties, judgment establishing
date,of on thatfact is conclusive its value and if toonotproof

remote, evidence of the value of the same at acompetent property
in alater time suit between the same for a differ­subsequent parties

Third,of inent cause action. that such thecase value established
date,the would be the value at theby prior lateradjudication

“ in so far as the orhave increasedexcept property may decreased
” “in value the that on the trialintervening theduring period;
would be restricted to the ofinquiry the ofquestion alterations

And,value and their fourth,that extent.” thatduring period
18, S., 58,“the of c. s.act 1876July thethat(P. providing7),

shall,assessors and selectmen in the inmonth of eachApril year,
examine all the in towns,real estate their cities andrespective
shall all such real estate as has in value in thereappraise changed

next and shall allyear correct errors inthat findpreceding, they
the then has no relation or to theexisting appraisal, application’“ ‘”; that thenpresent thequestion intendedexisting appraisal
is the assessors,made the last boardby ofappraisal preceding and
not the valuation aestablished by judgment.”

inThe second conclusion reached that decision is based upon
the the true ofthat value theassumption wasappellants’ property

inin issue the Iftechnically suit. the court was inprior right
this and the of resmaking assumption, principles adjudicata apply

in tax our andappeals notwithstanding statutory constitutional
revaluation,forprovisions then there would seemperiodic beto

no from thatthe conclusion the inescape thejudgment appeal
from taxthe of 1892 was conclusive of the value theof property

time; remote,at that and not too was evidencebeing competent
1893,of the value of inthe same on theproperty from theappeal

tax of that But the state,rule is foryear. least,settled this at
that a fact withinembraced a to bejudgment, competent as evi-

in adence suit between the same forsubsequent aparties different
action,cause of must have inbeen inissuetechnically the prior
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suit; and that if the fact suit,was not in inissue thattechnically
—if its ascertainment was made material the course of theonly by
evidence, it cannot be theproved v.by Kingjudgment.—that

9;Chase, Gilmore,15 H. 174, 187,N. v. 63 N. H. 189.Metcalf
“In the latter case it was said: The distinction. is between facts

which, in aconstitute cause of actionbeing alleged pleading, good
defence,or a and facts which aregood evidence—betweenmerely

facts which the face of theupon are essential to bepleadings
other,established one or the and facts whichby party theupon

immaterial,face of the are and become materialpleadings only
the of thecourse evidence. Aby is conclusivejudgment upon

the and of such of the former class of facts areparties privies as
tried, but never facts,of of the latter ofactually classany although

be thethey may only questions litigated.”
The value of the in 1892 actu­appellants’ property beenhaving

intried the from taxthe of thatally appeal the materialyear,
for our consideration.question is whether that fact was technically

in on thatissue The ofappeal. the wassubject-matter appeal
the or abatement of the of the taxrecovery for 1892 thatpart was

Toexcessive. entitle the a intoappellants their favorjudgment
should have in theirthey and thatalleged petition proved (1)
had with thethey of 57 ofcomplied requirements thechapter

Statutes,Public and that the tax had or werethey(2) paid
to was excessive—that itrequired pay them' to moresubjected

than fairtheir share of the Thepublic firstexpense. allegation
was essential S., 59,to the court P. c.give appellate jurisdiction.
s. 11. The second was the issue which the actionupon proceeded.

Boardman, 580, 588, 589;Edes v. 58 N. H. Co.Amoskeag Mfg.
Manchester, 200, 205; 434,v. N. H. Corron,70 State v. 73 N. H.

457, 458, 460. If the established the fact that theirappellants
excessive,tax for the 1892 wasyear were entitled to athey repay­

tax,ment ofor abatement the excess as had or hadaccording they
not it. have shown that thepaid They tax was excessivecould
in various If or aways. the whole of the taxedpart toproperty

taxation,them was fromexempt could have shown that theirthey
tax was excessive that the whole or aby of theirproof part prop­

was If did ownerty not the or aexempt. they whole of thepart
them,taxed to could have shownproperty the same factthey by

that did district,not own inproof they theany orproperty taxing
a less than was taxed to them. Ifquantity their wasproperty

couldcorrectly have shown that taxappraised, they their was
excessive that a thanby valuation that assessedproof greater upon
it or too a rate tax,was made use of in the orlarge computing
that some mathematical inerror occurred the Andcomputation.
if the ratio between the andtrue assessed value theirof property
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ofwas than valuethe ratio between the true and assessedgreater
all other have consti­district,in the thisproperty taxing might
tuted the it that theirevidence from which could been foundhave
tax notThe of of wouldwas excessive. one these factsproof any

proceeded,have been the the but eviden­issue whichupon appeal
fromfacts which the ultimate issue have beentiary fact or could

“found; in evi­and fall within the rule factsthat offeredthey
issue,indence to in notestablish the matters issue are themselves

within rule,the of the be controvertedmeaning they mayalthough
on Chase,the trial.” was essen­v. No one of themKing supra.
tial to the that while anyof onpetitioners’ right recovery appeal,
of them could been the of the evi­have made material courseby
dence.

As the true ofvalue of the on the first dayappellants’ property
1892, in on from thewas not theApril, issue appealtechnically

tax from that theand material the course ofyear became only by
evidence, it follows that thethe which decisionuponassumption

erroneous;in Laconia,etc. Co. isv. was basedWinnipiseogee supra,
that the tax of 1892entered the from thejudgment upon appeal
is not conclusive the the realevidence of value of appellants’
estate for that or of in 1895 orevidence its valueyear, competent

; be,1896 and that the order must

overruled.Exception

Parsons, Walker,J., J., Young, J.,C. and did not consit:
curred.

Chase, J., Idissenting. The as understandopinion,foregoing
it, Laconia, 284,overrules etc. Co.v. 68 N. H. on theWinnipiseogee

inthat the valuation of the theground plaintiffs’ property prior
not, case,inwas wasas held that res withinjudgment adjudicata

Chase,the of andthe rule inmeaning v.approved Kingrecognized
15 N. H. It to9. seems me that the antakes erroneousopinion

in Chase, rather,view of the decision v. or makes anKing errone­
ous of it.application

The statute to the ofprovisions abatement taxes readrelating
“ Selectmen, shown,as follows: for cause abate taxgood may any

59,S.,assessed them c.or their P. 10.by by s.predecessors.”
“If abate,or refuse so tothey neglect hav­any person aggrieved,

with the ofing complied requirements chapter fifty-seven, may,
tax, afterward,within nine months after ofnotice such and not

to theapply by court in thepetition supreme superior][now
term,at a trial who shall make such ordercounty, thereon as jus­

Ib., s.tice 11. To therequires.” authorize selectmen to abate
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”“ shown. It is whentaxes, must be only theycause neg­good
is, to abate for cause”—so to abate—-that “goodor refuselect

In aof thethe has subject-matter. petitionthat jurisdictioncpurt
abatement, would to be ifan it seem notprudent,to the court for

”“ cause relied thethe upon byto allege good peti­necessary,
434,Corron, N. H. 457. That would seem toState v. 73tioner.

“ in Aissue.” merelymatter technically petition settingbe the
in weretaxes for the year questionforth that the petitioner’s

than fairor were more his share of theandexcessive unequal,
least,would, the be It wouldto incomplete.sayexpense,public

at lawin an action whicha declaration merely allegedresemble
at the hands of the defend­the had sufferedthat damageplaintiff

it aant, whether was from the breach ofwithout promisestating
“ issue,”covenant, The matter in the mat­from a tort.or or —“

issue,”in matter which thethe upon plaintiff pro­ter directly —“
action, and which the defendant controverts hishis byceeds by ”“abatement,for is the causea goodpetitionpleading,”—in

if itthe abatement. Even is notrelied for specifi­upon asking
answer,inand denied the it will be—in the petitioncally alleged

thattried. The fact it is notmust be—the issue to be specifi­
in theand denied the does not preventpleadingscally alleged

“inas v. Chase. The declara­Kingof the rule heldapplication
is,what thisand showtion may specificallypleadings [the issue]

not,If do the adduce othermaynot. they partyor they may
issue,in and makewhat was thethereby plead­evidence to show

16;Chase, Simmonsv.as if wereings Kingthey special.” supra, ­
Goodell, 458,63 N. H. 459.v.

court, me,it seems to substituteIn thethe opinionforegoing ”“ itself,the cause for the cause as theor effect ofthe result good
in the tax—the of thein issue. The excess subjectionmatter

more than his fair share of theto public expense-petitioner —is
of, the cause relied tooccasioned by, uponthe effect or injury

abatement,to an as the orentitle the injury damagepetitioner
the of thein an action at law is effect or resultordinaryalleged

Ittort which the actionof or the proceeds.breach promise upon
for an abatement of taxes—be causesis true that there may many

taxation, thefrom ofnon-ownership propertyexemptionlegal
etc.,taxed, etc. Aof the party seekingover-valuation property,

taxa-the of his fromof propertyabatement because exemption
Hein action on the matter of the exemption.tion hisproceeds

form,in that he is entitled toin effect if not exemptionalleges,
the townof certain facts—a vote ofunder the law virtueby

case,it, In the matter on which hefor suchexample.exempting ”“ entitlewhich he to show tocause proposesproceeds good—the
intown. The matterhim the vote of theto the exemption—is
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asthe votedefendant is the ofvaliditytendered to thethusissue
tried,and andthelaw fact. If issue isand joinedbothrespects

thereon, thethe are concluded byis rendered partiesjudgment
invote, thatnotas to of the only particularthe efficacyjudgment

which theabatement inaction, in actions ofall subsequentbut
Franklin, 65Co.v.In Needlein Franklinisvote controversy.

theof fact whether177, if been thethe issue had questionN. H.
dulytaxation wasthe fromof 1886 propertyvote exempting

thein the andwas of plaintiffs,the favorand judgmentpassed
the the yeara tax succeedingassessed upon propertyselectmen

to thecan be doubt asthe there anynotwithstanding judgment,
evidence, underof asand conclusiveness the judgmentcompetency

Chase, Com-in in the Needlev. a bydecision King petitionthe
the the second because of the exemp-tax of yearto abatepany

or for? If of the tax want of authority imposingthe excesstion
than his fair shareof the to morethe subjection petitionerit—if

the on which thematter petitioner’sof the expensepublic —is
anin and the vote is evidentiarysuch case onlyaction proceeds,

matter, v.relation to such within the of Kingwithfact meaning
Chase, a be tothen may tryperson claiming exemption required

of de novo times as selectmenas themanythe exemptionquestion
lit the of the whichsee to court—an eviljudgmentdisregardmay
of res was tojudicatathe rule particularly designed prevent.

case of select-Take the over-valuation. The statute therequires
“all for taxation andto taxable at its fullmen appraise property

in would the invalue as sametheytrue money, appraise payment
S., 58,due a P. c.of a debt from solvent debtor.” s. 1. Itjust

that, inthem to make oathfurther therequires dutyperforming
“them, allthus taxable atuponimposed they appraised property

value, and as we would the inits full sameappraise pay-[they]
Ih.,of a due from 6.justment debt a solvent debtor.” s.

These redundantly made redundantexplicit provisions purposely—
to avoid the of or misconstruction—weredanger misunderstanding

to secure the of ofenacted reasonable the burdenapportionment
taxation the If andrequired constitution. selectmen assessorsby

this allof taxes and taxableuniformly performed duty, property
account,intowas taken the burden of taxation would distrib-be

inuted to the true intentamong taxpayers according expressed
constitution, all forthe and reasonable the unrest nowgrounds

with taxation thatreference to would be Inremoved.existing
event, the cause” for of taxes on ofabatement account“good
over-valuation—the matter which the wouldupon petitioner pro-

in liis action—would be the in theceed excess valuation of the
“ or,above its full and true in in othervalueproperty money,”

words, the true value of the for that factproperty; necessarily
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whetherdetermines there is inexcess the valuation and the
it.amount of But it a well known and lamentable fact that these
of the statutes are notprovisions observed. Sometimes one class

of in a town is forproperty taxation at one ofappraised ratio its
value, tenths,true for another class isexample,'—six —while

third,at another oneappraised anotherratio, say class is—and—
at its full value. See Co.appraised v. Manches­AmoskeagMfg.

ter, 200, 204; Manchester,70 N. H. Manchester Mills v. 57 N. H.
309. The ratio between the assessed and the true valuation
also indiffers different towns. When it in abatementappears

that made,such violations of the law have beenproceedings
it is not to reassess the entire taxes inpracticable the town

to law and in that ascertain theaccording way petitioner’s pro­
share. The ofportional requirement justice is satisfied deter­by

what ratio the assessed valuation of all themining taxable prop­
value,in the town the bears toerty its trueexcepting petitioner’s

and the atvaluing petitioner’s the same ratio withproperty refer­
ence to its true value. The for abatement anproceeding being

“one, forequitable such order thereon ascalling justice requires,”
the S., 59,demands of are met in 11;this P. c.justice s.way.

Manchester,Co.v. 7­0 N.Amosheag Mfg. H. 20­0. So it happens
that a is introduced intocomplication for the abate­proceedings
ment of taxes on account of over-valuation that would not be there
if the to thestatutory provisions ofrelating appraisal property
were followed. Butfaithfully this complication,notwithstanding
the true value of the petitioner’s continues to be theproperty mat­

inter in theissue It is the standardonlyproceeding. recognized
the statutes as the ofby basis taxation. It is the initial matter

which the court works out inupon the case.equity Departure
”“from it in its actual or relative is thestate cause whichgood

the must show to entitle himself to anpetitioner abatement of a
tax on account of over-valuation.

When the case of Laconia,etc. Co.v. 68 N. H.Winnipiseogee
284, decided,was the of the courtmajority consisted of the same

Clark, andpersons as it didBlodgett, when(Doe, Carpenter)
Gilmore, 174, decided;v. 63 N. H. J.,was and Carpenter,Metcalf

inwrote the both cases.opinion v. GilmoreAlthough Metcalf
and v. Chase are not cited inKing etc. Co.v. Laco­Winnipiseogee
nia, it would be unreasonable to that these casessuppose were not
in mind. The sentence the substance of the decisioncontaining
on this No sufficient reason has beenpoint or issuggested per­—“
ceived for to the the samedenying conclusive effectjudgment

the that lawupon question adjudicated toby appertains judg­
inments other cases shows that inclearly these cases were”—

mind, and that the of them were as familiarprinciples regarded
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of inlaw no citation theirauthority deci­requiring Thesupport.
the ofsion these to inmerely applied principles cases the case

hand. I do not thatunderstand the fromquotation v.Metcalf
thein was toopinionGilmore intended limit inforegoing or any

ofthe rule v. Chase. AsKing fromway modify theappears quo­
case,tation made fromherein that if the in aalready pleadings ”do showcase not what “tliespecifically matter in issuedirectly

“is, it,otherthe adduce evidence to show andmayparty thereby
if court,make as werethe Thethey special.”pleadings through

J., on this a andspoke definitely a half afterCarpenter, point year
decided, Goodell,Gilmore inv. was Simmons 63 N. H.v.Metcalf

458, “If459, as follows: the matter in issue notprecise does
record,ofthe face the be•appear extrinsic evidenceupon may

determined, as,show factsreceived to what were for toexample,—
show item ofthat a accountparticular formed a of apart larger”one v.King Chase).(citing

The other reasons offered the indefendants of theby support
in theircourt’s favor were con-superior submitted toruling and

the court in etc.sidered Co. rea-v. Laconia. Noby Winnipiseogee
insons have been the of deci-presented counsel or thearguments

case, found,sion orof the have topresent which seem mebeen to
;be of sufficient to justify that case and conse-weight overruling

toI am fromdissent thequently compelled decision.present

)Merrimack,
4,Dec. 1906­.

Thompson, Ex'r, v. a.Kidder &

upon legaciesimposing (LawsTlie statute a tax collateral and successions
190EÍ, 40) isc. not in conflict with the constitution.

Equity,Bill in the executor of the will Jamesofby Thomp-
son, 40, 1905,that the terms of Lawsalleging by chapter legacies

willsaid to each of the to a taxby defendants aregiven subject
cent,of five which it be the of the toper may plaintiffduty pay.

unconstitutional;The defendants claim that said is andchapter
this the the ofupon asks instruction the court.question plaintiff

court,leave of the for theBy state.appearedattorney-general
true,The facts in bill andthe were found to be the casealleged

term, court,was 1905,transferred from the October of the superior
Pike, J.by

1, 40, 1905,Section “AllLaws is as follows:chapter property
within the of the and inter-state, orjurisdiction real anypersonal,


