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of inlaw no citation theirauthority deci­requiring Thesupport.
the ofsion these to inmerely applied principles cases the case

hand. I do not thatunderstand the fromquotation v.Metcalf
thein was toopinionGilmore intended limit inforegoing or any

ofthe rule v. Chase. AsKing fromway modify theappears quo­
case,tation made fromherein that if the in aalready pleadings ”do showcase not what “tliespecifically matter in issuedirectly

“is, it,otherthe adduce evidence to show andmayparty thereby
if court,make as werethe Thethey special.”pleadings through

J., on this a andspoke definitely a half afterCarpenter, point year
decided, Goodell,Gilmore inv. was Simmons 63 N. H.v.Metcalf

458, “If459, as follows: the matter in issue notprecise does
record,ofthe face the be•appear extrinsic evidenceupon may

determined, as,show factsreceived to what were for toexample,—
show item ofthat a accountparticular formed a of apart larger”one v.King Chase).(citing

The other reasons offered the indefendants of theby support
in theircourt’s favor were con-superior submitted toruling and

the court in etc.sidered Co. rea-v. Laconia. Noby Winnipiseogee
insons have been the of deci-presented counsel or thearguments

case, found,sion orof the have topresent which seem mebeen to
;be of sufficient to justify that case and conse-weight overruling

toI am fromdissent thequently compelled decision.present

)Merrimack,
4,Dec. 1906­.

Thompson, Ex'r, v. a.Kidder &

upon legaciesimposing (LawsTlie statute a tax collateral and successions
190EÍ, 40) isc. not in conflict with the constitution.

Equity,Bill in the executor of the will Jamesofby Thomp-
son, 40, 1905,that the terms of Lawsalleging by chapter legacies

willsaid to each of the to a taxby defendants aregiven subject
cent,of five which it be the of the toper may plaintiffduty pay.

unconstitutional;The defendants claim that said is andchapter
this the the ofupon asks instruction the court.question plaintiff

court,leave of the for theBy state.appearedattorney-general
true,The facts in bill andthe were found to be the casealleged

term, court,was 1905,transferred from the October of the superior
Pike, J.by

1, 40, 1905,Section “AllLaws is as follows:chapter property
within the of the and inter-state, orjurisdiction real anypersonal,
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not,therein, ofto inhabitants the state orwhetherest belonging
will, or the laws intestate suc-shall bywhich pass by regulating

cession, deed, sale, or takeor made intended toor gift,by grant,
toor after the death thein ofeffect enjoyment grantor,possession

trust,in theto or for the use ofor exceptabsolutelyany person,
sister,husband, wife, descendant, brother,mother,father, lineal

child, wifechild, of thethe descendant any adoptedlinealadopted
decedent,son, of aof or the of -aor a husband daughter,widow

charitable, educational, oruse of societiesor or for the religiousto
lawin the which is exemptthis state of byor institutions property

intaxation, oror to a town this state for public pur-cityfrom
value, thea tax of five cent of forpershall be to itssubjectposes,

theof state.”use

brief, ina and Mr. StreeterStreeter Hollis filed orally,argued
tax.to theopposition

Eastman, Matthews,and S.Edwin G-. byattorney-general, Joseph
and for the state.brief orally,

“Parsons, J. The of or anyC. public charges government
estates,taxation andthereof be raised upon polls,part may by

whenfranchises andother classes of property, propertyincluding
art. 6. mainor Const. Theinheritance.”by willpassing [1903],

of tax is in the conten­of the the ofopponents supportargument
tax known constitutionalthat inheritance violates welltion any

6,the article as itIt is not claimed that ofprinciples. language
stands, thisnot sufficient to authorize of charac­now is legislation

ter; is is to thebut the contention that such action contrary
instrument,of other of the articlenamely,requirements provisions

has12 the of of the communityof bill rights, Every member—“
life,to it in the of his liberty,a be protected by enjoymentright

therefore, inis, hisHe bound to contribute shareand property.
5,of articleof such thethe expense protection,” provision—and

second, “full and to theauthority”powerpart granting general
“to and and reasonable assess­court impose levy proportional

of,ments, rates, all the inhabitants andand taxes residentsupon
Itwithin, state, withinthe and. all estates the same.”said upon

ofis that an inheritance tax disproportionalclaimed necessity.is
in for an divisionand that sense does not provide equalunequal,

cited,of and is to thecontrary special provisionspublic expense,
of claimas in a line decisions of this court. Thisapplied long

624,N.decision in 61 H.has the of the v.Currysupport Spencer,
the will be sound.and for the of discussion consideredpurposes

isthen that constitution as it now standsThe contention is the
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ofa methodand self-contradictory defraying-­inconsistent —that
of its is for­authorized oneby provisionscharges expresslypublic

itthe constitution as nowothers. Whilebybidden by implication
if atas a as enacted one time­to be considered wholestands is

175, to ascertainMinn. Am. St.v. 79 Rep.-(Drew 446),Tifft, —79
toof it bemay necessary givethe expressionsmeaning particular

became ofto the circumstances under which they partsattention
considered, and the trueThe whole is to bethe instrument.

Aidofdraw'll from the consideration every part.to bemeaning
in 88of the 17 andin the provisions adoptedmeaningascertaining

inin 1908 is to the circumstance»of those introduced be found
“of each. Our of taxationthe adoption system origi­surrounding

nated, states, in and cir­in all the New the conditionas England
of and the andof the settlers the naturecumstances early country,

of ... It con­character of the mass theirgeneral property.
lands, cattle,in and visible andsisted mainly buildings, tangible-­

andto observation. The amount of thepropertyproperty open
inof each known hi»condition citizen werepecuniary generally

inBusiness were limited amount andtransactionsneighborhood.
character,and a and ofof direct with none themagnitude, simple

trade, commerce,incident to and manufac­complications banking,
visible,of the To tax wastures present day. tangible property

. . .to tax the entire of thesubstantially property community.
occasion, therefore,but little if to into theThere was any inquire

of which a of taxationeconomyprinciples political upon system
founded. As all citizens understood to the-should be were enjoy

life,of in andequal protection government, liberty, prop-person,
institutions,and the of its thebenefitserty, equal equi-apparently

rule, that all should contribute to thetable proportionally public
estates,tax anddirect came to be consideredcharges by upon polls

in and of tax-our state as the trueprovincial early history theory
ation.” of Chairman of Tax Commission-Report Judge Sawyer,

1876,ers, 9.p.
■44 taxation, foundation,indefinition of the is takenThe given

with offrom books which the statesmen the Revolutionleading
Co., 219,familiar.” State 60 N. H. 250. The inevi­were v. Express

deduction from the of taxation understood thetheory bytable
contract, and theto the adopted by express-­parties recognized

“terms of the is that the ofgovernmental agreement, obligation
4 .an . .each to contribute his share5 division.requires equal

tax his share of anone’sEvery public expense, unequalbeing
Co.,of that is not taxation.” State v.division expense Express

251. scheme for a division ofAny disproportional publicsupra,
taxation,is not as understood the to the com­expense by parties

Newton, 80, 81;of N. H.1788. v. 67 v.pact Winkley Curry
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624, 632;61 N. H. Boston etc. State,R. R.Spencer, v. 60 N. H.
87, 94. state,Taxation of the of thepeople New“by Hampshire
law, ... ais division themselves of theamong ofexpense
their own of themselves—a divisiongovernment made them­by
selves their own inthrough agents, ofpursuance their original

Boardman, 580,■contract.” Edes v. 58 N. H. 589. The rules
to be followed in theprescribed division are notmaking the only

rules that could Co.,be Stateprovided. 219,v. 60 N. H.Express
256, rule,257. is the anThough proportion intention to subject
•themselvesto in all or somedisproportion of the details of defray­

“can be anpublicing charges proved by express ofstipulation
contract,the or other evidence.” Ib.competent 255.

However anas abstractequitable andproposition cor­logically
inrect the rule of the be,of 1783principle compact or how­may

ever it in asjust proved topractice conditionsapplied then exist­
the of that rule ining, practical operation andjusticepromoting

under conditionsprosperity developed theby of one hun­changes
manners,dred and inyears customs, habits,thetwenty and pos­

esessions of a is at least apeople question to debate. Th­open
science of was not exhausted thegovernment writers whoby pre­

•Revolution,ceded the didnor the laid down themprinciples by
and the fathersadopted concludeby further thethought upon

of taxation. It has beensubject since then that asuggested gov­
“ernment should such a tax as isimpose assessed and col­easily

lected, and conducive,is at the same time most all consid­things
ered, to the interests.”public on Taxation 19McCullough (1844).

taxation, therefore,of as a maxim•“Equality of politics,” says
Mill, “means of sacrifice.equality It means theapportioning

of eachcontributions towards theperson ofexpenses government,
.so that he shall feel neither more nor less inconvenience from his
.share of the thanpayment otherevery fromperson experiences

Econ., 5, 2,Millhis.” Pol. ble. c. s. 2. Or, as stated Adamby
“.Smith: The of state tosubjects every contribute towardsought

the of the. assupport as ingovernment, nearly possible, proportion
abilities; is,to their that inrespective to the revenueproportion

which underthey respectively theenjoy of theprotection state.”
Nations, 5, 2,ofWealth bk. c. 2. Econ.,See Fawcettpt. Pol.

4, 1;c.bk. 23 Brit.Enc. 85. There(9th is evidence that thised.)
was the the framersequality of thesought by constitution. Judge

9, 10, 12, 1770,actsSawyer’s ofReport andciting April January
1772, in which the of theobject was declared to belegislature%

“ that beevery person to inmay compelled topay hisproportion
income.” But the whether anquestions annual distribution of

inpublic to theexpense proportion of eachproperty istaxpayer
method,the most inequitable that or some other way—whether
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can be so to athe met as be least of burden topublic charges the
of forum,,economics not in aquestions openpeople, judicial—are

inbut considered and determined a convention of theproperly
in ofthe terms the social andpeople engaged arranging compact

ofthe fundamentalssettling government.
tax,an inheritance or deathWhile hasduty, been as.recognized

times,a method of itfromgovernmental support early wasvery
in Revolution,unknown at the time of thepractically England

but has since that time been in use there and more liasrecently
inbeen of the states. v. 61 N.many H.adopted Curry Spencer,

624, 632; Bank, 283, 287,U.v. 170 S. 288. The num­Magoun
ofber these and thestatutes that has been dis­judicial ingenuity

in them attest the favorable with whichplayed supporting opinion
wisdom of this methodthe of thepolitical distributing govern­

themselves,mental burden is now but the decisionsregarded;
as do consideration of the ofinvolving they provisions particular

constitutions, discussion,are of innot value the aspresent except
ofthrow the nature the tax tomay upon be-­they light sought

and the situation in view of which the convention andimposed
inthe acted 1903. All the helddecisions as was inpeople agree,

in v. an iseffect that inheritance tax not aCurry propor­Spencer,
tional of thedistribution of the tax­public expense upon property

“ ofdistrict. Taxes this character areing general universally
relate, nomine,to eo todeemed to not but itsproperty passage by

orwill descent in cases intestacy,of as fromby distinguished
such,taxes on orreal as ofimposed because its­property personal

words,and In other theownei'ship possession. public contribu­
tion which death exact is on ofduties thepredicated passing prop­

death,as from athe result of as distinct tax on dis­erty property
will,associated from its or or astransmission theby resultreceipt

. . inof . Tax of this alllaws natureintestacy. countries
inrest their essence that isthe death theupon principle generat-

fromsource which the takes itsing particular taxing power being,
transmit,and that it theis to or the transmission from the-power

todead the such moreon which taxes areliving, immediately
Moore, 41, 47,rested.” Knowlton v. 178 U. S. 56. Whether gov-

ernmental of the of inthe individual this istaking wayproperty
excise, succession,andescribed as orproperly commodity, privi-

tax is not material. No of the constitution author-lege language
terms,izes taxation itsuch and would avail to estab-by nothing

lish the definitive either. The inof constitution termsaccuracy
whatauthorizes the statute effect. cir-to Under suchattempts

ofcumstances the discussion of unneces-isquestions terminology
Knowlton, Moore, 41,and be v. 178 S.sary U.may misleading.

57. Such a is a forproceeding merely taking governmental pur-
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at death of the owner. If theof the estate theof a portionposes
tothe disposeembracedenjoyed rightof previouslyright property

of, death, the isafter, authorization of suchor in view takingof it
,a ;Shaw, 266,174Crockerv. Mass. 267­thatlimitation upon right.

410, 413; 162Shaw, Minot v.v. 171 Mass.Emmons Winthrop,
Perkins, 625,163 U.113, 124; States v. S. 628.UnitedMass.

the the of asthe of social right property,If at compactmaking
reserved, did ofnot include controlthen understood and any right

estate,death, the was a lifeat merelyover it property right—if
inin united the corporatethe survivors organizationremainder

of dispositioncalled the power testamentarygovern'ment, any—
individual,the awould be a from the tomany privilegegrant

incumbered, limited, withdrawn, at'orcouldwhich be regulated
the ofwill. If natural orby right, preexisting compact, right

does, not,does include the untrammeledorenjoymentproperty
death, inat the orof parties renewingpower disposition revising

to, ormutual addbythe compact may agreementgovernmental
from, allnature of the It thatagreeddetract the beright. might

be theon death of the owner should the ofthe propertyproperty
be from con­All inheritable taken thesurvivors. quality might

as understood. such orof now While takingception property
if limited in and for forof amount usesuch survivorship,right

tax,a itsome of the ofpossesswould elementspublic purposes,
intaxationwould lack fundamental elements of as understood

anto 1903. It would be ofthis state from 1784 application prop­
abut not division offor proportional publicerty public charges,

•expense.
therefore, is in thewhether 1903The sole question, people

in to taxation as andto addition hereto definedprovide,intended
understood, for thea methoddifferent meeting public charges by

of of the the individualfor that ofpart propertyexaction purpose
forThe is sufficienthis death.upon express admittedlylanguage

is the failure tothe The adverse argumentonly urgedpurpose.
limitations of the requiringintroduce express provisions propor-

in Butthe distribution of the burden.tion and equality public
clear that the was suchthe is intent to authorizeevidence very

fact that method oftaxation. The such defraying governmental
terms of socialwas within the the compactnotexpense existing

defined, withas the favor which such methodjudicially growing
inwith almost entire otheruniformitywas regarded jurisdictions,

toneed of additional sources of revenuethe well understood
render certain thatthe state theexpense, pur-increasingdefray

a notthe the was toof action upon subject grant powerpose
the Theto be compact.understood by existing languagegiven

inheritance,”used, will orbywhenproperty passing —similar—“
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statute,of the whichIn with the is identical withform language
L., 15, s.II. c.(Mass.Massachusetts statute indicates thatthe 1),

clear that wasmake the desired similarpowerto granted language
used in the tax wasto that elsewhere Theimposing employed.

andsubmitted to the which they voted was:people uponquestion
taxes,the toof“Do approve empowering legislature imposeyou

estates,and but also othernot ofclassesonly upon polls upon
andfranchises when willincluding property byproperty, passing

inheritance, in the to theor as amendment constitution?”proposed
been theThis constitu-adopted by requisiteproposition having

to maintaintional it is that itseriously wasmajority, impossible
to thenot intended so amend constitution as to thepermit taxation

“ will orof inheritance.”bywhen passingproperty
is, that theThe intendedonly to soposition though peopleleft

the instrument which evidenced theiramend governmental agree­
ment, theirfailed to becausethey omittedexpress purpose they to

in in thisterms theparticular intent ofnegative express general
“The'rule,the that the intentdocument. shallgeneral appearing

intent,the-control must sometimes andparticular give effectway,
be to a intent in onegiven particular plainly ofexpressed part

constitution,the to aapparently opposed intentthough general
from . .deduced other . Theparts. volunta­people having

with each other to form into athemselvesrily agreed body politic,
the of the written theiris intentionlegal meaning agreement and

shown Statecompetent evidence.” v.understanding by Express
Co., 219, 235,N.60 H. 255. Of their themeaning evidence

6,noleaves room for doubt. Article as it stood before the amend­
ment, “And, while the of orpublic charges government any part—
thereof shall on inbe assessed and thepolls estates manner that

inhas heretofore been order that such assessmentspracticed, may
be made with shallthere be a ofvaluation the estatesequality

the in least,within state taken anew once atfive andevery years,
order,”as much oftener as the court shall assum­general —while

that taxation,and estates were ofing only polls subjectsproper
was intended to secure assessments fre­proportional by requiring

mainrevaluations. Thequent of amendedthe article ispurpose
to declare the inof taxation. mainitssubjects Logically, purpose

6article now more stand anas addition tomight perhaps properly
5,article to andevoted enumeration of to thepowers granted gen­

eral Butcourt. the mere of isthe clause notposition decisive of
Ifits or method taxationmeaning. ofany subject specifically

cannot to somepermitted conform other condition of the constitu­
tion, the reasonable conclusion is that the condition wasparticular
not understood to to the method —not that it wasapply special
intended that no effect should be thetogiven express language.
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tax isthat an inheritance necessarily disproportions!,,Conceding
that it isin lack and impossi­its of proportion,that it is unequal

the occasion oftax uponto a upon propertyble lay proportional
that suchdeath, been understood impossibilityit cannot have

tax,a itto such but mustthe express power laywould defeat
a tax anto such isthe authority imposefollow that express

farrule of so as is.the proportionto generalauthority disregard
in the-­Poll taxes areexercise the recognizedto power.necessary

since before itsand have been -imposed adoption..constitution
is, the tax no-­that the amount of hasare not proportional;They

to make Amos­of theto the ability taxpayer payment.reference
Manchester, 336,N. H. 346. Poll taxes are70Co.v.Mfg.keag

constitution, andthe havebecause byconstitutional recognized
theirto be rendered unconstitutional bybeen understoodnever

There is no more reasonto the toability pay.lack of proportion
tax,to an inheritancethat the impose expresslyto conclude power

lack of also attach­a proportionis by necessaryabrogatedgiven,
conclude,it to because bya tax. Neither is necessaryto suching

authorized,tax has beenan additional disproportionalamendment
the fundamental rule ofintended to equalthat it was abrogate

andrules of as to otheror the equality proportiongeneralrights
can made must be soAll taxes that be proportionaltaxes.

inan taxof inheritanceThe impossibility assessingassessed.
Ifa tax to be otherwise laid. to thesuchproportion permits

a clause hadthe of inheritance taxeswords impositionauthorizing
“added, to the rule ofin substance without propor­been regard
taxation,” would have fur­in such clausetion otherwise required

intent; but thethe constitutionalnished evidence of meaning
evidence, the is asclear from competent purpose equallybeing

it would have been the use of'and well established as bycertain
clear,authorize such a taxThe to beingsuch purposelanguage.

thereto follows.contrarythe intent to avoid any provisionexisting
a isIt rule that a condition tois the ordinary repugnant grant

ait was intended -to make use­it cannot be inferredvoid because
that it to theIt not was intendedless is probable grantgrant.

time affix a condition its exer­and at the same to renderingpower
cise impossible.

clear,to an inheritance tax isBut the imposepoweralthough
in with all other'it so far as accordancemust be exercised possible

inIt must be an tax theof the constitution. equalprovisions
lawall In thethat it must affect equally. presentsense persons

rate,taxed at the same and the difficultyall taxed isproperty
a certain amount offound in cases with of prop-some exemptions

to the amount ofand with a tax propertyerty varying according
inBut it is claimed that the tax is unequaldoes not appear.-



Thompson v. Kidder. 97N. II.]

all will or inheri­it is not bythat assessed upon property passing
Minnesota,In under a.constitutional authorizingtance. provision

inheritances, awas to be fataltaxation of all this consideredthe
446;175,­ Am.v. 79 Minn. St. Rep.Drewobjection. Tifft, —­79

Bazille, 500,­Minn. Am. But theState 87 St. 738.Rep.v. —­94
ofof anthe constitution is ofequality right enjoy­equality —not

Dow,Aldrich, 391;N. v. N. H.State H. State 70ment. v. 70
state,“A the286. law on all citizens ofthat confers equal rights

burdens, law.”or to ... is an equalthem equalsubjects
1, 29,N. the isState 69 H. 30. Whether tax consid­v. Griffin,

ered an of the thebyas of incumberingimpairment right property
death,to of it at or as a tax the ofdispose upon privilegeright

owner,of affects allto at the death the itsucceeding property
ofalike. All thecitizens who own have same privilegeproperty

incumbrance, of all toof it free from and thedisposing any right
to not the to the sameit those within ispass exception subject

ifall have an to withinSimilarly, equal inheritimposition. right
the and are not.ifexception, equally chargeable

624, 631, 632,In N. H.v. 61 it wasCurry thatSpencer, urged
L., 1879,64;the c. c. 57,similar statute Laws s. could(G. 16)

be as a means of theupheld ofdistributing expense maintaining
courts; but the contention was overruledprobate theupon ground

that if the law to thiswas be as taxesregarded forimposing solely
it was because some estatespurpose unequal, were torequired

contribute toward this while others were not.expense Asa law
for such the law wassolely purpose, theunequal because right

then in was the to thequestion right of theprivileges probate
court for of administration. Ifpurposes one estate was entitled
to fee,be there settled without of allpayment were. State v.
Gorman, 232,40 Minn. L. R. A. 701. In view of the change—2

constitution,of the it is to considerunnecessary whether the pres­
ent statute could be sustained the ofupon ground contribution for

areThereprobate expense. reasonsgood thewhy ofpassing
relatives,to near or the of itproperty to charitablegift purposes

or to the should not bedirectly public, to ansubject exaction by
113,the state. Minot v. 162 123;Mass.Winthrop, Nunnemacher

State, 329v. Wis. 190. The inrule this state has been that only
such towas be taxed as was inproperty included the description
of the to be taxed.property required The reasonable exemp­
tion of certain classes of property by orexpress itslanguage, by

fromomission the of thedescription taxed,torequired beproperty
not, inhas the construction to thepractical given constitution ever

since its been consideredadoption, to affect the of the taxvalidity
other Brewsterupon 138,v. 10 N.property. 142;Hough, H.

Exeter, ;v. 5­8 N. H. 306AcademyPhillips Court,the 5­8Opinionof
VOL. Ílxxiv.



Osgood.98 Trafton v. [74

Justices,623;N. H. the N. H.70 642. TheOpinion exemp-of
unreasonable,tion does not render the assessment and it notis

onthat other statute thatthe violatesanysuggested ground
the constitution. theof As assessment inrequirement question

unreasonable,is neither nor and as its tounequal disproportion
itself,inthe taxation of other inherent the tax mustproperty,

inhave been the their authoriza-contemplated by people special
tax, is,of in far thetion this the conclusion that so as isquestion

the of todetermined the enact a collaterallegislatureby power
1905,law, 40,inheritance tax the tax under Lawsimposed chapter

valid,is and inthe is advised to make conform-paymentexecutor
thereto. For the of a decision theofity purpose obtaining ques-

tion all the the wereto form of waived.objections proceedings

(Jasedischarged.

All concurred.

)Hillsborough,
4, 1906­Dec. .

Osgood,v. Ex'x.Trafton

from,incompetent merely it differs or is inconsist-Testimony becauseis not
hearing.aat formerwith, of thestatements witnessent

presumedexception, in athat the evidence case war-it isofIn the absence
givenjury, asinstructionsa and that correct weretoits submissionranted

proof.of which there waslegal effect of the facts±o the

Equity, a the realremove cloud plaintiff’sto uponinBill
for the Trans-and verdict plaintiff.Trial jurybytitle.'estate

1906,term, courtof the byJanuary superiorfrom theferred
Peaslee, J..

a onetitle virtue of levyby againstclaimeddefendantThe
ain thewas broughtthe levy progress plaintiffWhileTuttle.

same, dismissed with-waswhich upon hearingtheto enjoinbill
At thewere involved. hearing uponTwo lotsout prejudice.

testified, otherthe plaintiff amonganfor injunction,billthe
Tuttle, and that that timelots of attheshe purchasedthatthings,

lot; that she mort-on eacherecteda house partiallywasthere
$2,600, and$1,400 and the other forlot forandhouseone:gaged

in a balanceshe each instance paidobtainedsothe moneywith
Inthethe house.and cost of completing.the purchase■dueon

thehad forthat the plaintiff paidit was allegedbillthe present
tes-in the amounts as she hadand samewayin the sameproperty


