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& MaineBaker v. Railroad.Boston

bound, performance public duty,in fullof milk is the of itsA carriercommon
provide receptionfacilities and accommodations for the andreasonableto

transportation.commodity, including duringcaredelivery theof
byquestion facilities and accommodations furnished a railroadwhetherThe
tliqshipper compliancecompany a constitute a reasonable with carrier’sto

public duty of fact.is one J
shipper agrees providewhereby a of milk to men to care for theA contract

transportation indemnify againstcommodity during and toits the carrier
personal injuries by employeessuch issustained unreasonableforclaims

■ void, transportation accordingopportunityif for to theand an carrier’s
• shipperduty as an andhas not been afforded the alternative no reduc-full

liability.ahas been made as consideration for the limitation ofof ratestion
shipper employeeagreement engageda and tohis care forAn between

provides pros-during transportation,freight that the shall notwhich latter
personal injuries duringany against forthe carrier received hissuitecute

upon indemnityemployment is based anand which invalid contract be-
carrier,employer is not available as a defence to anand the actionthetween
resultingemployee injuries negligence.by for from the carrier’sthe

term, 1906,from theCase, for Transferred Januarynegligence.
Stone, of lawJ. The arequestionsthe court raisedbyof superior

to the or briefdemurrer statement filedthe pleaby plaintiff’s by
defendant, the material of which asare follows:partsthe

“ of,intime of the collision the declarationAt the complained
defendant, lawa established andduly bythe corporation operating

in the states ofbetween various New Hampshirea railroad points
elsewhere, inand was for D.and engagedMassachusetts hauling

Boston, firm in the& of Massachusetts declara­Sons (theWhiting
cars furnished thecertain defendantbyspecialtion mentioned),

milk,firm in the ofuse of saidfor the sole carriage accompanied
fromfirm’s various in Newpointsof the employees,certainby

aforesaid,Boston over lines of railroad operatedto byHampshire
in fordefendant, said cars thesaid employees proposethis riding

the milk and workof and inci­of care handling performingtaking
inThe car which the atfor said firm. wasplaintifftheretodental

Sons,D. &so used saidbyaforesaid was being Whitingthe time
accommodation, and the same wasfor their one of saidand solely

cars; was then therein as one ofand the plaintiff ridingspecial
defendant, in andThesaid furnishing haulingtheir employees.

aforesaid, in anas was performingcars engaged agreementsaid
Sons,and D. & entered into theitself said Whiting uponbetween
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of, of,faith and in cousidei'ation the contractindemnitypartly
ofhereinafter the terms the firstmentioned. mentionedBy agree­

ment, to nothe defendant was make saidfromcharge (apart agree­
for insaid allowed to ridecarrying employees, they beingment)

aforesaid;free the and thethe ears for at the timeplaintiff,purpose
was,inof collision the in saidthis declaration ofalleged, pursuance

contract,and to the of saidsubject provisions indemnityagreement
carried of Inthe defendant free ofconsiderationbeing by charge.

defendant,the and of said cars said saidhauling byfurnishing
D. & toSons said defendant an ofagreed sumWhiting paid money
and executed the contract hereinafter forth. theindemnity set At

mentioned,the of all the hereintime of execution agreements large
milkof individualwere farmersquantities produced by living

the line of said defendant’s railroad. The was suchalong quantity
that it was and more tomore economical alladvantageous parties

distributors, and itconsumers—to have—producers, transported
in cars with thanfurnished facilities to have it car­special icing

in &ried cars. The said D. wereSonsordinary Whiting engaged
in milk,of andthe business it of indi­thebuying selling buying
vidual and it atproducers various and at Bos­distributing points
ton the ofon line said defendant’s railroad. all thePractically
milk so the ofline said road was taken saidproduced along by
D. & Sons and them distributed asWhiting by aforesaid. The
defendant furnished no other cars for the ofspecial transportation

I).milk on said road those furnished to said &except Whiting
Sons. The ice used in milkthecooling wasduring transportation

I). Sons,andfurnished &by whoseapplied Whiting employees,
aforesaid,in said cars as did all the work incident toriding caring

for and milk. Inthe and a contract inhandling by writing (herein
‘called the contract made andindemnity entered into and’), by

Sons,between this defendant and said D. & and made asWhiting
a of andthe transaction thepart defendantagreement whereby
undertook as cars,aforesaid to furnish and haul said special it was

and 4Inas follows: consideration ofprovided agreed one dollar
and other valuable toconsiderations us &the Bostonpaid by

we,Railroad, Boston,D. Massachusetts,Maine & Sons ofWhiting
to and hold harmless the &hereby agree Boston Maineindemnify

Railroad, its servants and should beclaimagents, any made by
of our on account ofany or toemployees personal injury damage

while the railroad;received on cars orproperty of saidpremises
and we further to and holdagree indemnify harmless the said

Railroad,&Boston Maine its servants and shouldagents, any
claim be made on received,account ofby any person orinjury by

ofreason to of atany damage property the ofany handsperson,
us, or of our oremployees appliances.’
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1901, D.“In the was saidbyplaintiff employed WhitingMay,
cars,milk as of thework on said one of saidemployees& Sons to

the& Sons whom defendant under the firstagreementWhiting
free, saidwas to formentioned required carry employment being
1901,time. In tosubsequentdefinite theno September, making

contract, and the andwhile same saidsaid indemnity agreementof
and cars withspecialrelation to furnishing hauling employeesin

thereto,force,were in and thefirm therein pursuant £)lain-of the
a his inas condition of thewas requested, continuing employ-tiff

Sons,& ato contract in hereinof said signment Whiting writing,
of Said further‘contract release.’ wasemploymentthecalled

D.the and said & Sons tobothby Whiting■understood plaintiff
in of the and deliv-furnished consideration plaintiff’s executingbe

contract,D. & was insaid Sons this whichto the Whitingering
‘Whereas, as of the Davidfollows: one ofterms as employees

Sons,& I am allowed the Boston & Maine RailroadbyWhiting
cars, in and itsits and workride about depots, buildings,to upon

therefor;and fromfree andexemptand anypremises, charge
&whereas, Sons are said Bostonsaid David required byWhiting

and holdto bind themselves to indemnify& Maine Railroad
-theirclaims that be made ofanyharmless may byit against

toon of orinjuriesaccount personal damages propertyemployees
railroad;the cars or of said andwhile on premisesreceived

inwhereas, as I remain of saidI have so thelong employagreed,
Sons, and& to be insured accident deathWhiting againstDavid

favor,therefrom, inof insurance issuedpolicies myor disability by
in atsaid andmy partat the of employers myin part expense

whereas, it is desire and to indem-and myown purposeexpense;
&the Maine Railroadand save harmless Boston againstnify

inmeaccount of that be sustainedmay byon injuries myliability
in course of said and like-the myor employment,propertyperson

&David all claims thatto Sons againstwise said Whitingprotect
& them onmade Boston Maine overbe said againstmay by
Now, therefore,me: I do cov-of such to herebyaccount injuries

Sons,& theirwith said David successorsand Whitingenant agree
Railroad,Maine thatsaid Boston & forand also withand assigns,

me whereofconsideration to receiptvaluable paid (thea andgood
in inand view and considera-is especiallyhereby acknowledged),

& thesaid David Sons to pre-of a by Whitingtion contribution
insurance, timeI will at hereafternot anymiums for saidmy

otherwise,manner, claimin at law anyormake or anyprosecute
& Railroad for or on account of injuriesMainethe Bostonagainst

the ofme my employmentthat sustained by during periodbemay
Sons,& their orsuccessors assigns, againstsaid David Whitingby

to thebe under to answer overall which are orthey mayliability
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claims made oron account of presented& Maine RailroadBoston
In Twitness whereofas aforesaid.for sustainedmeby injuries

hereof,seal, as also to aset hand and duplicatehereuntohave my
L. Baker!1901. Fredof September,da_ythis twenty-seventh

D.the Whit-of byof said plaintiffThe continuation employment
constitute,the thereto tounderstood by parties& Sons wasing

‘constitute, and con-in fact the valuablethe did goodand same
thesideration,’ in terms byof which is acknowledgedthe receipt

in saidThe continued employ-of release. plaintiffsaid contract
27, 1901, collisionto the time of thement from said September

and contractthe indemnityPursuant to agreementaforesaid.
I).to, of saidreferred it was the intention Whitinghereinbefore
D.all of said& and said defendant that WhitingSons employees

release, ailand& similar contracts of practicallySons should sign
The further considerationdid so or leave said employment.sign

release,in a tothe contract of contributionmentioned namely,
insurance, in D. Whit-for accident was fact saidpaid bypremiums

contract,the in that& Sons to recitedaccording arrangementing
ina of insuranceand the received executedplaintiff duly policy

and of New Thethe York.Fidelity policyCasualty Company
1901,therefor, inissued was aliveSeptember, kept byoriginally
D. & Sons anda saidbypaid annually part Whitingpremium (in

inin the and the insurance was still force atbypart plaintiff),
the time of said collision.

“ in thethe 21st of while their wasOn July, employ, plaintiff
claims, the of the Bostonas heinjured, byseverely negligence

Railroad, an train and& Maine in a collision between express
in inmilk train which the was the course ofthe plaintiff riding

in the exercise ofhis said and while he himself wasemployment,
Thereafter, at once and while of hiscare. ignorant legalordinary

amount himthe made as to the dueinquiriesrights, plaintiff
himsaid and the insurance forwarded tounder policy, company

thisblank for of claim. On advice of counsel blank wasa proof
wasnever filed with said insurance and saidcompany, company

no would benotified that benefits from saidimmediately policy
the to the of his saidby plaintiff prejudice rights againstaccepted

Railroad,& Maine and the then thisBoston plaintiff brought
suit.

in“All of the and contracts aforesaid wereagreements
andfull force effect and the partiesbinding upon respective

in thethereto at and the time of the occurrences plain-during
to; atand thetiff’s declaration referred the plaintiff’s presence

collision, in that hetime of said in the car which he alleges
of car onereceived the beingpersonal complainedinjuries (said

the due to his saidof cars above was solelyspecial mentioned),
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Sons,D. & under the circumstances andby Whitingemployment
and contracts hereinbeforeto the specified.subject agreements

in the duties ofthen and thereHe was engaged solely performing
defendantas one of the whom thehis said employeesemployment

to free of He washad as aforesaid beingtransport charge.agreed
in men-a but virtue of said firstnot astransported, passenger,

defendant,D. & and thisbetween Sonstioned agreement Whiting
and con-the of said contractindemnityand tosubject provisions

release, his contract ofThe saidbytract of respectively. plaintiff
the should inure to the benefit of thisrelease did that sameagree

defendant, and defendantand did release thisthereby discharge
whatsoever,all claims of nature or characterfrom for liability any

that he receiveofon account whileany personal injuries might
road in orover the defendant’s lines of said employmenttraveling

And that because of said contractthe defendantservice. says
andthe as a condition of hisentered into by plaintiff employment,

the and release therein contained inuringofbecause agreements
defendant, the cannot maintain thisthe benefit of thisto plaintiff

inwill claim thataction. Wherefore the defendant judgment
favor,in and its costs.”said action its forbe

Tattle, for theWyman, plaintiff.BurroughsTaggart,

Johnson, Massa-UnderwoodBurns andBurns Clapp (of$
theIt submitted that servicedefendants. isfor thechusetts),

& was outside of andH. Sonsfurnished to Whitingwhich was
demand,a to or which thewhich hadthey rightbeyond anything

was bound tofrom its special agreement,railroad company, apart
that thein the case to showis presentThere nothingsupply.

milk in other thanever carried anyrailroaddefendant company
Sons,&with D. orWhitingitscars before ai’rangementordinary

of themilk accompanied by employees ship-forreceived carriage
undertake the car-itself out as tothat it held readyor everper,
inmilk in than transitby ordinary freightotherany wayofriage

D.entered into withtheSo far as appears, arrangementcars.
kind madeand one of the ever& was the first onlySonsWhiting

theby company.
thethe railroad’s to spe-that it was not duty supplyIt is clear

law norNeither the common any provisioncars referred to.cial
inthan furnish cars theit to do more ordinarystatute requiresof

not that it wouldmilk. The case does showoftransportation
• withto furnish carsto refusebeen providedhave unreasonable

facilities, that the use of such cars is somewnatbut merelyicing
The railroad hasand defendantadvantageous.more economical

andfacilitate the distribution market-fit, in order toseensimply
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law,made the sub-milk, bythe requirementsof to beyondgoing
cannot,burden; that it as aand toextra sayitself to anjecting
the unusualto performconsideration for undertakingorcondition

of what isservice, maintenance prac-which includes theextraand
for use of the employees,a shipper’sworkshoptically traveling

the roadmilk shall indemnify againstthat the contractorinsist
the railroadbe made his againstclaims which by employeesmay

withoutreceived, the company’s liabilityis to increasefor injuries
we sub-benefit. No public policy,it correspondingallowing any

contract underanmit, indemnitysound whichcan be prohibits
circumstances.such

which establish thethe cases general propo­In most of decided
it is asearlier, which requireda in servicethatsition performing

theitself from consequencescannot exempta carrier to perform,
is thedecisions thatwhich the goone onof negligence, ground

on a basis ofdo not deal'and theor companyshipperpassenger
inextent itsto a power;has the other greatthe oneequality;

That ele­at arm’swith each other length.is no fairthere dealing
In first thein this the place, plain­case.ment is entirely lacking
itself; dealt withlie solelywith the railroadtiff had no dealings

I). & Sons.in the case— Whitingreal defendantthe obvious
train;the hehis onthe of beingwas not purposeTransportation

another; carriedto hisfrom one beingwas not to placeseeking go
He was therein car. pri­incidental to thewas his presenceonly

business, to thewashis subjectto attend tomarily employer’s
was under theorders, andwas the employer,byemployer’s paid

Further, be likenedhis may fairlysole control. positionemployer’s
in v.it said McDermona which isto that of Pullman ofporter,

much669, are122 that such positions soughtFed. Rep.Company,
tofor, are agree,that in of them willingand consideration persons

inall risks involvedto assumea condition of theiras employment,
“ notrain; I canthe court adds: perceivethe anduponriding
himthat shouldinterest of public prevent plaintiff]policy [the

of theon his voluntary acceptancefrom suchobtaining position
in Balti­was well saidhis Asconditions imposed by employer.”

more, “If there is oneetc. U. 498: thingR. R. v. 176 S.Voigt,
that ofit is menthanmore another which policy requires,public

lib­the utmostand shall havefull understandingage competent
this. . . have paramountof Therefore youerty contracting.

to interfereto are notconsider —that lightlypolicy youpublic
with this freedom of contract.”

to the defendantit of indifferenceIt is obvious that is a matter
not,oris held validrailroad whether the contract Bakerbysigned

acontract made by responsiblethe is afor company protected by
in case is thethisfirm of milk contractors. The real defendant
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Sons,firm of D. & and we submit there is no sound pub-Whiting
which them from theirlic aspreventspolicy requiring employees,

service,inone of the considerations for the firm’s to assumebeing
in inthe risk involved its As weworking traveling workshop.

believe, and alike make for the of thereason Bakerpolicy validity
contract; and to avoid of action that contract should becircuity

in atreated the case at bar as release to the benefit of theinuring
railroad itself.company

A haveof the drover eases been cited thebymajority plaintiff.
An examination will show that'in almost the him-case droverevery

cattle, that the railroad inself the was theaccompanied engaged
cattle, thatbusiness of the cattle were carriedregular transporting

on the and usual cars of the for thecompanyregular provided
rate,that the rate was the established and thatpurpose, regular,

the was the cattle as a ofdrover thepartaccompanying regular
inand usual of the railroad connection with thesystem transpor-

release, therefore,tation of such cattle. The was something
indemanded the railroad connection with the ofby performance

its of a common carrierbusiness cattle. Asregular transporting
shown, inthe defendant the case at bar itselfnever heldcompany
out in milkas the business of cars.supplying specialengaged
Moreover, it us that is anseems to there obvious difference

stock,what the of live which andbetween shipper require feeding
care, and what a contractor and milkpurchasing forwarding may

demand of a carrier.reasonably
circus,The in thedecisions and Pullmanexpress messenger,
incases are uniform an ofporter upholding indemnityagreement

release,and the from as a con­exemption liability being required
dition of which the aservices railroad as common car­furnishing

Railroad, ;v.rier is not bound to furnish. Bates 147 Mass. 255
Railroad, 525; Railroad,Robetson 156v. Mass. Hosmer v. 156

506; 21;Keefer,Mass. Louisville etc. v. 146 Ind. Russell v.Ry.
805; Railroad, 332;Ind. Blank157 v. 182 Ill. v.Railway, Coup
111; Wallace,56 Mich. etc. v. 66Chicago Fed.Railway, Ry. Rep.

506; 669;McDermon v. 122 Fed. v. Rail­LongCompany, Rep.
road, 870;130 Fed. Baltimore etc. v. 176 U. S.Rep. Ry. Voigt,
498.

The cited several caseshas relative to theplaintiff transporta-
clerks,tion of but these do not involve the raisedpostal question

in the In theseease. clerk cases the railroadpresent postal
claimed that inasmuch as the clerk rode free he was not a pas-

and therefore could not recover the railroad 'forsenger, against
but, athe court held that he rode there asnegligence; properly

of a contract with nothepart government, having provisionfor
Railroad,and was Hammondtherefore a v.indemnity, passenger.
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165;Railroad, Gleeson130; 57 Fed.Arrowsmith v. Rep.6 C.S.
Railroad, N.also, 95 Y.Railroad, See,435. v.Seybolt140 U. S.v.

Fed. 209.562; 67Delaware etc. R. R. v. Ashley, Rep.
which defend­tbe service theour thatAs on contentionbearing
firm,for is theto the whichcontracted performant corporation
the carrier’sherein, duty,was the ofscopedefendant beyondreal

are of consid­and cases deemed worthyobservationsthe following
to and: is not receivea common carrier obligederation Primarily,

nor onon trains passengers freighttransport freight passenger
as ofasked a the perform­If a railroad iscompany parttrains.

a uponof to proper person passengerance its duty carrypublic
trains, release tbe railroadand to companysuch person agrees

accidents, void,from such contract is because thefrom liability
andso to suchtransportrailroad is bound passengercompany

If, hand,the a asks to bedeliver him on othersafely. person
train, the railroad iscarried a ordinarily companyupon freight
,to him, itwe submit that isunder no so andobligation carry

to allow carrier toconsistent with thepublicwholly good policy
demand, service,for unusual anas a consideration such agreement

under allsuch circumstances assume thethemaking passenger
275;Railroad, H.of Elkins 23 N. Murchrisks accident. See v.

Railroad, 29 N. 9.v. H.
The therefore that the of thedefendant submits agreement

inhereafter make orI will not at timeany prosecuteplaintiff —“
otherwise,manner, &at law claim the Bostonor anyany against

sustainedMaine Railroad for or on account of that beinjuries may
the of said David Whit-myme period employment byby during

Sons,& their notsuccessors or assigns” publicing against—is
valid, the to recoveris and the of rightdeprives plaintiffpolicy,

in this action.

Bingham, inJ. theThe defendants are engaged carrying
trade, and &as ofcommon carriers passengers. Whitingfreight

milk,who and sell it ofare milk contractors theSons buy buying
the of the defendants’ road andon line distributingproducers

ofthe same. In consideration theit at different alongpoints
to fiirnish & Sons with carsdefendants Whiting pro-agreeing

milk,offor the theirvided with facilities transportationicing
sum,them a to furnish& toSons agreed pay stipulatedWhiting

ice, doto the work incident to andthe to men handlingprovide
transit,milk in and defend-for the while to theindemnifycaring

of &the of of theants claims any employees Whitingagainst
“on account or toSons of personal injury damage property” Inon or of the road. view ofreceived while the cars premises

contract, in futureof this and consideration of histhe provisions
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considerations,and other the anemployment plaintiff, employee
milk,&of Sons- to handle and forcare theWhiting engaged

&with Sons not maketo oragreed claimWhiting prosecute any
the defendants on ofaccount receivedagainst himinjuries by

his to & Sonsemployment indemnifyduring Whiting againstand
all on account of such claim. The wasliability any plaintiff

the defendants’ on inwhile their traininjured through negligence,
contract;the hisof duties under the andperformance the ques-

tion we are called to isconsider whether these arecontractsupon
valid and constitute a defence to this action.

valid,that bothThe defendants contracts are and thatsay they
should be to avail themselves of the of thepermitted benefits

with &contract Sons ofplaintiff’s to avoidWhiting circuity
Butaction. whether can avail themselves of thethey provisions

of that contract to avoid of action whethercircuity depends upon
their contract with & is willSons one the lawWhiting recognize
and enforce. The defendants do not the thatdispute proposition
common carriers cannot contract relieveby themselves from liabil-

infromity their own the of dutiesarising negligence performance
is,them law. firstTheir contention thatimposed upon by upon

the infacts disclosed the the not demandcould as ofplea shippers
that the defendants should furnish the called inright cars for the

milk;contract for the of that the commonneithertransportation
law nor of statuteany them to do more thanprovision required
furnish cars for that that thisordinary servicefreight purpose;
was which raider nothey were tosomething public duty per-
form; and that in render it theyto wereundertaking private

andcarriers could such terms as deemedlawfully impose they
as a condition to itsproper performance.

Were the defendants common carriers of milk? Our statutes
that railroadprovide' which shall contract“Every corporation

with offor the milk inany person transportation quantitieslarge
over of its roadportion shall establish a tariff for the trans­any

of milk canthe over the same ofportation by its railroadportion
with and infairly facilitiesproportionate advantages every respect.”

160,S., 21, 22, 23; 1881,P. c. ss. e.Laws 81. And it would seem
that when the defendants entered into the contract with Whiting

Sons,& and of thethey force statute becameby com­thereupon
mon carriers of milk and were to a tariffestablish for itsrequired

The same would ifconclusion be reached wetransportation.
inthe of the common law as laidapplied downprinciples McDuffee

said;Railroad, 430,v. 52 N. 454.H. It was there “A railroad
and himcorporation one to do allexpressman, enablingcarrying

road,the the linebusiness on of their holddo themselvesexpress
out as common of Butcarriers it is toexpresses.” unnecessary
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indefendants their doas the pleathisconsider question,further
declaration that areof the theyplaintiff’sthedeny allegationnot

milk, in their brief concede thispracticallyandofcarrierscommon
matter is this: that theto this simplyascontentionfact. Their

would have been a fullfacilitiesoars without icingoffurnishing
carriers;as common and thattheir dutywith publiccompliance

milk,of could not haveSons, as required& shippersWhiting
facilities for its Intransportation.cars with icingfurnishthem to

that, as incident to theirsaid business ofit beto this mayanswer
milk, the defendants’ topublicit was duty pro­ofcarrierscommon

andfor its delivery,facilities reception includingvide reasonable
Railroad, 141, 144;73 H.Flint v. N.care during transportation.

; ;43 N. Y.Railroad, 228 v. 123Steinweg31 Me. Railway,v.Sager
;65 Beard Sons v. Ia.Railroad, 10 Ohio 79Railway,St.v.Welsh &

394;Mo. Merchants’17;518, App.520 Potts v. Railway, Dispatch
280; 495-497;2 Hutch. Car. ss.3 Col.Cornforth, (3d ed.),v.Co.

“A4, there cited. isCar., railways. and cases companyFr.Ray
fixed for the convenience of thecars reasonablytobound provide

Itto is theit undertakes ofcarry.class of dutygoodsparticular
means of insuitable transportation adaptedtothe carrier provide

class of he undertakes to trans­goodsto theeach csase particular
from ordestructionhis theinjury byHe must goodsprotectport.

of from sources ofelements, the effects delay, anyfrom injury
care andwhich, of ordinary intelligence,in the exercise bemay

“Car.,Fr. He mustknown Ray supra. provideor anticipated.”
and exercise thatof oftransportationmeans degreeall suitable

Smithof the v.requires.”nature Rail­propertywhich thecare
531, In addition to theroad, 534. duty12 Allen imposed upon

“law, our statutes thatprovidethe commondefendants thebythe
to allrailroad shall furnish personsof reasonableeveryproprietors

terms, facilities, and accommodationsfor the transporta­and equal
railroad,their and forand over the use ofpropertytion of persons

in connection with suchandbuildings, grounds transportation.”depots,
Railroad,160, 1; 52S., 430,c. v. N. H.s.. 457.P­ McDuffee

therefore, wereInasmuch, as the defendants common carriers of
to furnish allmilk, their duty personsand as it was desir-public

with facilities andthat reasonable accommo-commodityto shiping
contention ofthis theits transportation,for defendantsdations

whether their statesinto the facts frominquiry pleaitselfresolves
that the of oars withit can bo inferred furnishingwhich icing

circumstances more thanwas under the could rea-theyfacilities
in the fulfilment of theirto do publicbe inquiredsonably duty;

facilities and accommodationswhat were athe rea-questionfor
their to statewith thepublic duty or,sonable compliance propo-—

whether the ears furnished werein another more thanway,sition
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totheir them do—is a of fact.public duty required question
342,Railroad, 66 N. H. 344.v. The does notpleaBoothby allege

reasonable, inthat it would have been view of the defendants’
them tofor have refused to furnish theduty,public Whitings

facilities,with cars with thefor ofprovided icing transportation
of milk whichthe were toquantity theylarge daily desiring ship,

annor facts from which such inference could be made.reasonably
“it inOn the is the that at the oftime thecontrary, alleged plea

mentioned,allexecution of the hereinagreements large quantities
milkof were individual farmersproduced by the lineliving along

of said defendant’s railroad. The was such that it wasquantity
more economicaland more to alladvantageous parties producers,—
distributors, and itconsumers—to have in carstransported special

facilities, thanfurnished with to have it incarriedicing ordinary
cars.” The reasonable deduction to be madeonly from this alle­

is that cars with facilities weregation icing reasonably necessary,
didand that those furnished not afford thanfacilities thegreater

defendants’ public duty required.
It is further thecontended that defendants could not have been

cars,to the in milkservants and thatrequired carry shippers’
inwhen to them carsthese tothey agreed carry undertookthey

do more than their and onduty this account couldpublic required,
demand of the thelawfully contract ofshippers whichindemnity

did. But this iscontention not thethey facts insupported by the
stated,case. As it was the defendants’already toduty provide.

suitable cars in which to milk.the It was also theirtransport
to men to handle and care for it whileduty proyide trans­being

518;Beard Sons v. 79 Ia.ported. Railway, Boscowitz v.&
523; Bank,93 Ill. etc. ;v. 92Ry. Va. 495 andChesapeakeCompany,

cases above cited. But the terms of theby contract thespecial
andof men to handle care for the milkduty providing was

so,the and this itimposed upon would not seemshippers; being
that the defendants were more than theirundertaking public duty

when, contract,called for the theby they required toshippers per­
form a of their thepart public duty. of whichpart performance—a
necessitated the of the servants thepresence shippers’ cars.upon

be,But this it ishowever the of the lawmay that commonpolicy
carriers should be and at all times toready contract withwilling

for the full of theirshippers and inperformance public duty;
cases where this of the has beenphase question itpresented, has

been held that a contract a carrier’sgenerally common-­limiting
law is andunreasonable void whenliability transportation accord­

to the carrier’s is not afforded theing public duty as anshipper
alternative, and no reduction of rates is made aas consideration

maintain,for the limitation. If carriers could limitations or exemp-
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in cases waswhere the shipperof tlieir common-lawliabilitytions
them,a contract withoutthe ofafforded opportunity makingnot

that such contracts would be universal—thatwould bethe result
with, andbe the of thecarrier’s would dispensed policythe duty

Co., 114;etc. R. R. v. Insurance Miss.Illinois 79law defeated.be
Gilbert, 430;88 Team. Illinois etc. R. R. v.etc.R. R. v.Louisville

298; Cravens,Little Rock etc. v. Ark.102 Tenn. 57Ry.Craig,
527, Mason,L. A. note: Atchisonetc.R. R. v. 4 Kan.112,­ R.-­ 18

195; Car.,Q. B.391; v. 3 Div. Fr.RayLewis Railway,App.
R., 1504; 68;48, 181; 4 s.45, Elliott R. Redman Car.ss. (2d ed.)

6 392-401.Cyc.
thatIn case it does not the were affordedthis appear shippers

of the defendants their fullperformthe opportunity having duty
milk.and care for the There is no iaiand handle theallegation

or in contractvision the of to thatdefendants’ plea, pan shipmeaat,
effect; in the of such aaaand view of absence orallegation pro-
vision, and of the defeaidants’contention that were under nothey

to cars with facilities foreven theduty icingprovide shipping
milk, it is to be iiaferred the were not afforded such anshippers

and that the defendants refused to the carsprovideopportianity,
milkfor the unless the would furnish the men to handleshippers

and care for it and worald the defendants allindemnify against
to the and theirfor men In such caseliability damages property.

that we must hold that theit is clear contract of indem-shippers’
void,andis unreasonable and that the contract withnity plaiiatiff’s

contract,which is based thethe cannotupon indemnityshippers,
as aavailed of the defendants defence to this actioai.bybe

was the cars at the time of theThe accident withuponplaiaatiff
conseaat. His was not free.the defendants’ The consider-passage

milk,it he iaa forfor was the service rendered the or theation caring
in Andhis it. as the defendantsemployers shippingcharge against

cannot, inthe facts theon disclosed avail themselves ofplea, the
with the it was the defendants’shippers,plaintiff’s agreement duty

;care for the and ifto use due or their ser-plaintiff’s safety they
and in thereof,were he wasvants injurednegligent, consequence

inare liablethey damages.
inWhether the relied the wouldagreements upon plea have

enforceable if the defendants had beeaibeen and forready willing
to their fulla asreasonable carrierscompensation perform duty

afforded the the ofand had the milkshippers opportunity having
or limitation ofwithout restriction their andcarried public duty,

iaastead of the defendantsthe to theirshippers, requiring perform
inhad consideration of afull reducedduty, voluntarily agreed,

rate, men to handle andto furnish the care for the milk and to
defendants forthe lossagainst liability occasioned theindemnify
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the men the of the defendantsor of by negligenceperson property
servants, are not to betheir we called decide. It mayor upon

insaid, however, it has been held this state that car­that common
owncannot themselves from the of theirconsequencesriers relieve

Railroad,contract Co.Mfg.acts v.special (Peerlesswrongful by
277;N. H.328;H. v. 66 v.N. Durgin73 DuntleyCompany,

263;Railroad, 62 and66 N. H. Merrill v. N. H.Company, 514),
the thatbe sustained broadthat these decisions may upon ground

one,the law commonof to be heanyit is the permitagainst policy
not, himself fromor to relieve contract thebycarrier performance

to care tohis common-law use avoidduty ordinary injuringof
orwith he knew should have known his businessthose whom

Railroad,v. 62 N. H.in contact. Nashua etc. Co.would himbring
Railroad,159, 161; Butv. 86Va. 975. whether commonJohnson

for fromsome circumstances contract a releasecarriers undermay
inof to actsfor their servantstheliability negligence respect

duties,to the ofperformance'which do not pertain non-delegable
in this anda that has never been decidedis question jurisdiction

is not now considered.

Demurrer sustained.

Young,J., JJ.,Parsons, and Walker andC. concurred:
Chase, J., doubted.

)Cheshire,
4,Dec. 1906­ .
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uponjury interrogated grounds they pro-a as theshall be to whichWhether
verdict,arrivingin aat a and verdict be asideceeded whether shall set

questionsdisregarded, are ofinstructions were fact determinablebecause
by trialthe court.

Information, a second infor offence for saleillegally keeping
Trial and verdict of Trans-by juryliquor. guilty.spirituous

term, 1906,from the of the court a billferred April superior upon
Pike,allowed J.of exceptions by

evidence the for andThe state submitted of sale of thekeeping
thatThe instructedconviction. were mustjury they acquitprior

were of his aunless satisfied rea-theythe defendant guilt beyond
a consideration of the to thedoubtsonable by testimony relating

for the thesale. After rendered verdict and beforekeeping jury
seats, the defendant’s moved thatleft their counsel the courtthey


