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qualified testify capacityexpert in thatan is toa offered asWhether witness
byquestion court.determinable the trialis a of fact

sold,price goods plaintiffthe is not entitledIn the ofan action to recover
him,alleged bythe of saleif he fails to establish contractto a verdict

may supportalthough to the defendant’s con-be insufficientthe evidence
consignment.onthe merchandisethat he receivedtention

term, 06,at 19Assumpsit, for sold. Trial the ofAprilgoods
J.,Wallace, aC. who verdict for theorderedcourt bythe superior

defendant, to the exception.plaintiffs’subject
11,fur dealérs in New York.are wholesale JuneplaintiffsThe

defendant,with the a1904, made a contract retailsalesmantheir
Whitefield, the terms of which the value ofin ofgoodsdealer by

to himto on the defend-consignment,were be shipped$320.60
and the balance before thewhat could return holi-heant to sell

1-10;sold to be madefor the Decembergoodsdays, payment
1904., had to solicit orders for theauthority onlyThe salesman

to theand transmit them forplaintiffsto accept-ofsale goods
informed the defendant that he aHe was trav-ance or rejection.

but the defendant had no knowl-for thesalesman plaintiffs,eling
of to to Theauthority consignof his want agree goods.edge

an forto the as order uncondi-sent the order plaintiffssalesman
1, the the tojhaintiffs shippedSeptember goodstional purchase.

him a bill of them as soldand sent though outright,the defendant
November,1-10. In the defend-Decemberforcalling payment

$134.16,to the unsoldant, shippedsold amountinggoodshaving
and notified them that thethe plaintiffs by expresstobalance

in with thereturned accordance uponwas agreementmerchandise
him. The toto refusedplaintiffshad been consigneditwhich

for the whole. Theand demanded paymentthe goodsreceive 'him.for the sold bypaidsubsequently goodsdefendant
innot an rmusual onetbe defendant isset up byThe contract

trade, in anor is it unusual such case for a billfurwholesalethe
weresent as they absolutely.to be though boughtof the goods

in -with ofis accord the ordinaryand action usagescontractSuch
thefacts were found testi-fur trade. These uponin thebusiness

in ofretail dealers furs many years’ experience,of severalmony
as to thebe to testify ordinary usagesfound towere qualifiedwho

Theand retail fur dealers.wholesale plain-betweenof business
“evidence, whothat the merchantsto claimingtheexceptedtiffs

dealers,with in whichfurseveral transactionsto havingtestified
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and at other timessometimes took thembought goodsthey upon
had noand further as to theconsignment, knowledge ordinary

trade,in wholesale furand customs the wereusages incompetent
whom to what were thewitnesses andby prove ordinary usages

furin the wholesale business.” Thecustoms furtherplaintiffs
“ notclaimed that the witnesses were qualified tolegally testify

etc., but thatas to the the facts testified to do not furnishusages,
a basis which it can be found thatfrom it was thelegal legally

custom to orandordinary usage authorize theirconsign goods
them.”toagents consign

Bowker, for theKellogg plaintiffs.

Morris,Brew, Jordan, for the defendant.Slmrtleff

Parsons, O. J. Whether the witnesses who were topermitted
to the inof business the furtestify tradeusage possessed the

to authorize therequisite qualifications admission of their testi­
was a of fact for the trialquestion court. Patteemony v. Whit­

comb, 249, 253; Stearns,N. H. v.72 Stewart 63 99,N. H. 107.
As neither the evidence which foundupon werethey qualified nor
the facts testified to them are theby reported, only question as to
the of the evidence tosufficiency authorize the madefindings
arises the factfrom that the witnesses were all retail dealers. It

that ofis obvious the of tradeknowledge betweenusage whole­
sale and retail dealers would not be confined dealers,to wholesale
bxrtmust be known otherto theequally to theparties contracts

cannot, therefore,to which the relates. Itusage be held as mat­
law that retailter of dealers not havemight such ofknowledge

inthe as would themquestion toxxsage qualify ortestify, that
their nottestimony be sufficient tomight authorize the conclusion
as to the existence of the found theusage by court.

It does xiot that the claimappear plaintiffs’ as to the groxxnd
of their exceptions states thecorrectly evidence. But if it be
assumed that notthe evidence did establish the plaintiffs’ knowl-

of the and that it was insufficientedge asxxsage, matter of law to
them a orbind contract sxxchby as theconsignment defendant set

the verdict himfor will not be affected. Theup, plaintiffs alleged
sale,a contract of and could recover only thatby showing the

defexxdant or toagreed, expressly by implication, thebuy goods.
Whether the evidence aauthorized that thefinding plaintiffs were
bound the contract set theby defendaixtup by was immaterial,
and no such was Themade. failure of thefinding plaintiffs to
establish the contract set themup by therequires verdict which

rendered,was without to theregard ofinsufficiency the evidence
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If inset the defendant. there wasthe contract up byestablishto
contract, to sale theno as orno 'agreement consignment,fact

notcould recover.plaintiffs

overruled.Exceptions

All concurred.

Coós, i
4, 1906­Dec. .

GeorgeHobbs, Adm'r, W. &v. Blanchard Sons Co.

premisesduty to so conduct his as notthe of business toof ownerIt is the
unreasonably dangerous trespassersactively situation of or baretherender
presence to him.is knownlicensees whose

dynamite placed explosivechargein of sticks of thea servantthatEvidence
situation, strangers unacquainted propertiesexposed itswhere withanin

walk, may findingpresence aliable to warrantof its wereand unaware
unnecessarily dangerousin anconductedwasthe master’s businessthat

manner.
bydangerousjustifiably ignorant aof situation causedtrespasser isA who

contributoryguilty negli.ofis notactive interventionthe landowner’s
thoughconducting danger.thehe ofhimself as knewgence for not

term, 1906,At of theCase, the April superiorfor negligence.
the defendants’ motioncourt, bywas ordered Wal-upona nonsuit

anlace, at the close of state-J., to exception, openingC. subject
followsas :in substancement

deceased,Corbin, was a activethe boy nearlybright,Tommy
1904,26, he was killed anDecember byold.fourteen years

38, the of theat on defend-premisesof Campdynamiteexplosion
Success,town near Berlin. Theofinants the unincorporated

extensive operationsconducted lumberingcorporationdefendant
acres, in ofSuccess, and the course theirthousands ofin covering

there, of themfamilies manyfit to have entire livingbusiness saw
the lumberno for horses toThere was highwaychildren.with

the means ofonlyrailroad furnishedand the company’scamps,
for to visit atIt friendswas the practiceto the premises.access

on trains with-ride the company’sand theretothe various camps
of and madeknew this practiceThefare. companyout paying

thebefore the accidentfourthereto. About yearsno objection
friends visitedand theirsame property,on thislivedfamilyCorbin

death hisa week beforeOnly Tommy’swithout objection.them
thedinner at one oftrack and took camps.thewalked upparents

calledin the operations,of lumberingchargeThe superintendent


