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)Cheshire,
5,March 1907.

Walpole.O’Neil a. v.&

proceeding aiitliorizingIn a under the statute the selectmen of a town
contigu-situate on the Connecticut to contract the ariver with officersof

purchase estate, easement,inous for the of the realtown Vermont or fran-
ferry corporation, opinion publicbridge if in goodchise of a or their the

(P. S., 67,requires highway property 12),a laidto be out over said c. s. the
proposed selectmen,highway legallyis laid out and established when the

town,acting pursuancein aof vote of the enter into such a contract and
purchase property highway purposes.effect a of the for

providing expense rebuilding repairing highwayThe statute that the of or a
may S.,apportioned among greatly (P. 73,therebybe towns benefited c.

4) applies existing highways apportionments. to and authorizes an of the
expense of future maintenance.
petitionA apportionment highway expenseof a amongtown for the of other

necessarilytowns is directlynot invalidated because it was filed thewith
county commissioners, superiorinstead of in the court.

authority upon superiorTo apportionmentconfer the court to anaward of
highway expense, appearit should that towns other than that in which the

”highway “greatly thereby.is located bewill benefited

Petition, for a in the defendant townhighway over the
Tucker across the Connecticuttoll-bridge river. Transferred

term, 06,from the 19 Pike,of theApril J.,courtsuperior by upon
an statement of facts.agreed

At the annual oftown-meeting 8, 1904,heldWalpole, March
resolutions were under a inadopted article theproper warrant for

authorized,the one of instructed,whichmeeting, and directed the
to unite withselectmen the selectmen of the town of Rockingham,
“ermont, andY contract with them for the of thepurchase real

estate, easement, and franchise of the Tucker called,sotoll-bridge,
owned the Bellowsby Falls Canal and to contractCompany, with

town ofsaid as to the ofRockingham proportion toexpense be
borne each intown suchby and in thepurchase construction and
maintenance of a over the Connecticuthighway river at the place

located,where said is and as thetoll-bridge to proportion which
each town shall contribute toward of topayment thirddamages

in thepersons use of saidinjured The town of Rock-highway.”
a 1, 1904,at held Marchingham, ameeting under inarticleproper

the warrant authorized and instructed its selectmen to unite with
the town of in estate, easement,the realWalpole andpurchasing
franchise of the Tucker at antoll-bridge to the town ofexpense

$6,666.66not norRockingham one third ofexceeding the cost of
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the and to with the town of in toproperty, agree Walpole respect
andthe the cost the futureof ofportion expense thekeeping

etc.,in to be each town.borne bybridge repair, Subsequently,
the Bellows Falls Canal to the towns ofconveyed Wal-Company

successors, deed,and and their warrantypole Rockingham by
called,“the so theTucker over Connecticutextendingbridge,

inriver from the of Falls saidBellows tovillage Rockingham
with the and the land whichsaid abutments theWalpole, upon

stand,same and all the and theretorights privileges granted by
state ofthe New or otherwise.”Hampshire

term, 1905, court,At the October of the thesuperior plaintiffs’
commissioners,referred to the whowas county appointedpetition

1906,25, a of andas notified theJanuary day hearing duly par-
4, 1906,thereof. the selectmenties ofJanuary pre-Walpole

to the a forth thatsented commissioners thepetition setting
of and theout described inmaintainingexpense laying highway

the would burdensome to Wal-excessivelybeoriginal petition
Acworth,Alstead,and that towns of andthe wouldpole Langdon

thatand a of thethereby,be benefited praying part expensegreatly
the towns and thebe to those that commis-of highway assigned

what of the of thesioners futureproportion expenseadjudge
of the and should be bornemaintenance eachbridge byhighway

towns, if laidsaid the was out. Theof commissionershighway
to at thea this be held sameuponappointed hearing petition,

andand that the caused duetime asplace upon petition,original
Alstead, Acworth,to thenotice be to towns of Rockingham,given

at thethree towns named hear-and The lastLangdon. appeared
the theand to commissioners orpetitionobjected consideringing

because,interests,matter their or as theyany affecting rights
had “no or toauthoritythe commissioners jurisdictionalleged,

ordetermine such interests.”any question affecting rights
term, 1906, court, theAt the of the commis-superiorApril

their, filed aforth that peti-filed report, Walpolesioners setting
stated, that wasas notice togiven Rockingham,tion above

Alstead, Acworth, thatand and the three towns lastLangdon,
out the asetc. laid forThey prayednamed appeared, highway

further that “Walpolein the They reportedpetition.original
andthewould be burdenedexcessively by maintainingbuilding

Acworth,Alstead,that and wouldandof said Langdonhighway
that of the ofthe substantial part makingbe benefited thereby,”

a and that there-theyis the maintenance of bridge,the highway
third thirds of theshall bear one of twofound “that Walpolefore

thirds,third one sixth ofone of two AcworthAlsteadexpense,
thirds, of two thirds.” furtherTheyand one sixthtwo Langdon

of owned onethat, inasmuch as the townreported Rockingham
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a con-intoto enterandand was ready willingthird of the bridge
it, madetheyof maintainingthird of the expenseto bear onetract

“ maintain-the of suchthirds of expensefor twoonlyprovision
forthird to by Rockingham.”the one be’providedleavinging,

Allen,M. for theJohn plaintiffs.andM. MerseyCharles

O'Brien, offor the town Walpole.M.Thomas

Alstead,Son, ofthe townsIra forSmith and ColbyEdward M.
worth, andAc Langdon.

“ in thelaid outsuch as areBingham, areJ. onlyHighways
suchstatute, or have been used asastherefor bymode prescribed

a toll-­fromthereon, to andthan travelotherfor travelpublic
67,S., 1. One methodP. e. s.foror twenty years.”ferry,bridge

andis petitionout bystatute for highwayslayingbyprescribed
in which theof the town proposedthe selectmenbeforehearing

Morse,50 N. H. 9.S., 67, 2; v.P. c. s. Stateis situated.highway
itswithin scopeand includesofmethod is applicationThis general

in thelimits townwithin the of anyout of highwaysthe laying
state.

for outlaying high­different method isAnother and provided
and thewherethe Connecticut riverin ontowns borderingways

13;S., 67, 12,c. ss.P.that river.crossesproposed highway
method, a433, townHinsdale, N. H. 435. this61 ByStearns v.

river atmay, any legal town-meeting,on the Connecticutsituated
or otherunite with the selectmen properits toauthorize selectmen

Vermont, and contractintown or townsofofficers any contiguous
estate, thereal or privilege,the of anywith them for purchase

if ineasement, orfranchise of ferry corporation,or any bridge
to be laid outathetheir public good requires highwayopinion

S., 67, 12. In underP. c. s. a proceedingover said property.
statute, laid out and established whenisthis a highwayproposed

town, enterselectmen, in of a vote of thethe pursuanceacting
town or townsthe officers of theinto a contract with adjoining

estate,Vermont, the ease­in and the real or privilege,purchase
for thement, or franchise of a or ferry high­bridge corporation,

of; theand of and the locationthe questions public goodway
when enter intoare determined the selectmen theybyhighway

It was underthethe contract and necessarypurchase property.
and it followswasstatute that the vote of Walpole passed;this

selectmen, inthat when its pursu­as a necessary consequence,
ofvote, with the selectmeninto the contractance of the entered

theand the Tucker property,toll-bridgeRockingham purchased
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that became axoad over andpublicbridge highway, nothing
to be done of orbyremained eitherway petition beforehearing,

commissioners,the selectmen or the for its establishment.legal
seems, however,It that after the contract was made and the

was the filed a withpurchased plaintiffs the select­bridge petition
men of them to out aWalpole, lay over therequesting highway

and its denied took an to thebridge, upon being appeal superior
court, that thethe court referred to thepetition county commis­
sioners, and that while the was them,beforeproceeding pending

town,inthe selectmen of behalf of theWalpole, thepetitioned
11, 12, 13,commissioners accordance with sections and(in chap­

69,ter of the Public anfor between itStatutes) apportionment
Alstead, Aeworth,•and the towns of and of theLangdon future

of and the and•expense it is con­repairing maintaining highway;
that,intended behalf of townsthese inasmuch as the commis­

sioners were out awithout authority lay where onehighway^to
existed, could not thealready they lawfully futureapportion
of and the Butexpense repairing the factmaintaining bridge.

that the forover route there was anpetitioned existing highway
does not the town of from anpreclude Walpole apportion­having

4,ment of future ofthe it. Inexpense sectionmaintaining chap­
73, Statutes,ter of the Public it is thatprovided “when the

of aor would be■expense rebuilding repairing highway excessively
situate,inburdensome to the town which it is and another town

Is benefited the thebygreatly highway, supreme superior][now
court, and inthereon as theupon petition case ofproceedings lay­

out a aorder of themay to being highway, portion expense paid
such other town.” This statute toby applies existing highways

Clarksville, ;58 N.v. H. it in(Pittsburg and while does not291)­
authorize anterms of theexpress futureapportionment expense

of itsuch has been construed to confermaintaining highways,
304,such v. 64 N. H. 308. Inauthority. Plymouth,Campton

it,under the should be filed in theproceedings petition superior
commissioners,court and it referred to the and not filedby county

commissioners,with the as was done indirectly this case. But
the course here does not render thepursued necessarily proceed­

Itinvalid. would seem that the had beenings parties fully
tribunal, so,heard the and ifbefore this is theproper ofpetition

had inbe considered as it been filed court inWalpole may though
instance; least,the at the courtfirst so treat it if insuperior may

its that it should be.opinion justice requires
There is one other matter that remains to be considered. In

of the itthe commissioners is stated that wouldreport beWalpole
burdened the and the otherexcessively by maintaining bridge,

towns named benefited To the courtthereby. give superior
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it theto award an should thatauthority apportionment, appear
S., 73, 4;P. c. s. v.towns are benefited.”other “greatly Langley ”“Barnstead, 63 H. 246. If the omission of theN. word greatly
in inin due a clerical error the case orthe is toreport printing

commissioners,the of the such be takensteps maydrafting report
in It is furtherthe court as will obviate thissuperior objection.

andthat the contract between the towns of Walpolesuggested
of the andto theRockingham relating purchase bridge, defining
therein,their and as owners should be reducedrights obligations

record into and filed as a of the this case. Whenpartwriting
and an is made the abovethese are done orderthings allowing

amendment, commissioners,the of the so far as it relates toreport
dismissed;the of should be but so far asout thelaying highway,

it the of the future of main-topertains expenseapportionment
river, it and athe across the should be sustainedtaining bridge

decree entered accordingly.
Case discharged.

All concurred.

Cheshire,
5,March 1907.

Holbrook, Trustee, v. a.Holbrook &

corporation special surplusa earningsa declares dividend out of itsWhere
takinggives privilege of the in payingand its members the same cash or

therewith,an of shares thefor additional issue transaction is anot stock
dividend, ineither form or effect.

corporateprovides paida the of stockthat income shall aWhere will be to
life,beneficiary during question given uponhis the awhether dividend the

capital by inquiryis to be determinedshares is or income an as to its actual
source, express provision upon subjectnature and in the absence of an the

represents surplusin the instrument. In so far as atrust dividend earn-
effect,ings belongswhich accrued after the trust went into it is income and

tenant, cash, stock,to the life the distribution be made inwhether or or
shares;subscription rights represents earningsto but in so far as itnew

trust,prior growthaccrued to the creation of the or naturalwhich and
corporate plant business,inincrease the value of the and whenever the

capitalplace, belongsmay corpussame it is andhave taken to the of the
trust.

Equity,Bill in the trustee under will ofthe Susan J. Hol-by
brook, for instructions as to tlie execution of the trust.praying

term, 1906,fromTransferred the October of the courtsuperior
Beaslee, J.by


