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it theto award an should thatauthority apportionment, appear
S., 73, 4;P. c. s. v.towns are benefited.”other “greatly Langley ”“Barnstead, 63 H. 246. If the omission of theN. word greatly
in inin due a clerical error the case orthe is toreport printing

commissioners,the of the such be takensteps maydrafting report
in It is furtherthe court as will obviate thissuperior objection.

andthat the contract between the towns of Walpolesuggested
of the andto theRockingham relating purchase bridge, defining
therein,their and as owners should be reducedrights obligations

record into and filed as a of the this case. Whenpartwriting
and an is made the abovethese are done orderthings allowing

amendment, commissioners,the of the so far as it relates toreport
dismissed;the of should be but so far asout thelaying highway,

it the of the future of main-topertains expenseapportionment
river, it and athe across the should be sustainedtaining bridge

decree entered accordingly.
Case discharged.

All concurred.

Cheshire,
5,March 1907.

Holbrook, Trustee, v. a.Holbrook &

corporation special surplusa earningsa declares dividend out of itsWhere
takinggives privilege of the in payingand its members the same cash or

therewith,an of shares thefor additional issue transaction is anot stock
dividend, ineither form or effect.

corporateprovides paida the of stockthat income shall aWhere will be to
life,beneficiary during question given uponhis the awhether dividend the

capital by inquiryis to be determinedshares is or income an as to its actual
source, express provision upon subjectnature and in the absence of an the

represents surplusin the instrument. In so far as atrust dividend earn-
effect,ings belongswhich accrued after the trust went into it is income and

tenant, cash, stock,to the life the distribution be made inwhether or or
shares;subscription rights represents earningsto but in so far as itnew

trust,prior growthaccrued to the creation of the or naturalwhich and
corporate plant business,inincrease the value of the and whenever the

capitalplace, belongsmay corpussame it is andhave taken to the of the
trust.

Equity,Bill in the trustee under will ofthe Susan J. Hol-by
brook, for instructions as to tlie execution of the trust.praying

term, 1906,fromTransferred the October of the courtsuperior
Beaslee, J.by
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and F. for theJohn E. Allen Edward Gate (of Massachusetts)-,
tenant.life

Charles 11. for the remaindermen.Hersey,

Bingham, a will andJ. is the trustee underThe petitioner
to be made of certainbe instructed as to the dispositionasks to
will,of the the testatrixfunds. the fifteenth clause pro-'trust By

of the Keenethat of the stockvided shares capitalforty-six
Bank, Bankof the Park Nationaland sharesNational thirty

trust, thein and that the trustee shouldbe held payshould
due to the testatrix’sincome thereof as it became nephew during

com-was not to of of the stockshis life. The trustee dispose any
fund, make new from thenor investmentanythe trustprising
sold, the lifewithout the written consent ofof stockproceeds

that in case of the stocksIt was further anytenant. provided
testatrix,of an amountof before the decease thewere disposed

trustee, with thetheto the should be invested byequal proceeds
tenant, remainderlife and with thewritten consent of the placed

of the life estatetrust fund. the terminationof the Uponoriginal
the to remaindermen.was a ofthere provision disposing property

14, 1905, ofin 1900. the directorsThe testatrix died February
hun-Bank a dividend of onethe Keene National declared special

cent, dou-its voted toand on the same stockholdersdred dayper
stock, of sub-stockholders theits the privilegeble capital giving

withthe samethe new stock at and of forfor payingscribing par
of the bank to increasedividend. It was thethe purposespecial

All theit make loans.fixed and thus enable toits capital larger
trustee,stockholders, new stock. It wastook thetheincluding

of thea distributionfound that the above transaction constituted
bank, afterwhich accumulatedof the a ofearnings partsurplus

the trust went into effect.
inwas sub­contend that the transactionThe remaindermen

dividend, that, thea and foregoingstance stock notwithstanding
also,income; that theand notthe new stock is capitalfinding,

the tenant shouldintended lifewill discloses that shetestatrix’s
declared as ordinaryas werereceive as income suchonly earnings

can­that their contentionBut we are of the-dividends. opinion
left the stock­ofbe The votes the corporationnot supported.

dividend, or to takeand retain the cashat to takelibertyholders
it;for andasand treat the dividend paymentthe new stock

dividend,a stockit cannot be said to bewhere such is the case
58,Jackson, 60.Mass.Davis 152in" form or effect. v.either

in will .ordinaryno her betweentestatrix made distinctionThe
thein of income.dividends the distributionand extraordinary
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befund declared shouldtrust sheincome of thewasWhatever
life,his without regardherto nephew duringthe trusteebypaid

was said show-distributed.in which it was Nothingthe formto
theit to remainder-that of shouldintended any gothat sheing

anddeclared was a casli dividendthat wastheAs dividendmen.
Whatis:the material questionof earnings,out surplusissued

which, a distribu-fund, ofthe uponearningsthe trustconstituted
as income?stockholders, to the life tenantbelongedtotion

72, beforeBrooks, this was the question52 N. H. veryIn Lord v.
of acourt; that the corpora-was held surplus earningsand itthe

toof the trust deedat the date belongednot dividedthat weretion
fund, andtrustthe of thecapitalas a ofthe trust partthe ofcorpus

accruedthat hadof earningsdeclared out surplusdividendsthat
for the life tenant.were incometrust deeddate of thethesince

trust deed and ascertain-theconstruingThis result was reached by
constructionthe trust. Thecreator ofof thethe intentioning

thewith force toin that case equaldeed appliestheuponplaced
Moreover, the willunder consideration.will hereof theprovisions

conclusion, forsameto theevidence leadingfurnishes additional
before the testa-a of of the stockin case of sale anyit provides,

“the from saiddecease, amount tothat an equal proceedstrix's
” “ thewith the remainder ofandbe invested placedshallstocks

theindicates thatThis clearlytrust fund.” provisionoriginal
made priorearningsintended that profits representingtestatrix

and form a ofbe added to parttrust shouldthe creation of theto
the trust.the ofcorpus

“constituted a distri­bank’s actionis that theWhile it found
bank, which accum­the a ofof partof the earningsbution surplus

effect,” it not found what thatinto istrust wentafter theulated
this fact be ascertained.maya further hearingis.part Upon

ofto make such a divisionbe directedshould thenThe trustee
will the life tenant suchas partstocks or their givethe proceeds

in theto his interestas is equivalentorof the stocks proceeds
of theto the creationaccrued subsequentthatearningssurplus

Lord v.added to thebalance should be corpus.trust. The
302,N. H. 303.Brooks, 58Peirce v. Burroughs,supra;

theif the action on the ofthat partalso of theWe are opinion
dividend, ourand not of a cashof a stockwas a declarationbank

adifferent, in thatview of the findingwould not beconclusion
which accumu-'came out of surplus earningsof the dividendpart

seen,As we have thewent into effect.the trustlated after
ain whethercourtthis determining givenmethod bypursued

income, asnoor there being express provisiondividend is capital
instrument, is to into the actualin the trust inquireto the matter

If it is found to representof the dividend.nature and source
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of the business that have accruedsurplus earnings since the crea­
trust,tion of the it is to be as andincomeregarded as belonging

to the life tenant. If it is found to represent thatearnings
trust,accrued to the creation of the it is andprior capital belongs

Brooks,to the of the trust. Lord v. And ifcorpus it issupra.
found, in whole or in to the naturalpart, andrepresent growth

in business,increase the value of the andcorporate whetherplant
that and increase took before or aftergrowth the trust wasplace
created, it is also Railroad,to that extent Jones v.capital. 67

234, 241;N. H. Blarcom N. 783, 794;Van v. 31 J.Dager, Eq.
Ex'r, 257,Hite's v.Devisees 267. As the inKy.Hite's 93 court

the itself with themaking inquiry substance of tran­concerns the
saction, and not the form in which the has seen fitcorporation to

it,clothe the fact that a inis distributed cash individend or stock
little,is of if of inany, itimportance whether isdetermining

income or fact,The iscapital. one of andinquiry thelargely
dividend is or income as the factcapital discloses into which of
the above classes it falls.enumerated This is the of thelogic

Brooks,indecision Lord v. and is thesupported by great weight
of in Hunt,this ;McLouth v. N.authority country. 154 Y. 179­

Adm'r, 1;Ashhurst Field'sv. 26 N. J. Eq. 28 Pa.Earp's Appeal,
368; Estate,St. 344;Smith's 140 Pa. St. Thomas v. 78Gregg,
545;Md. Hite's Ex'r, 257, 264;Devisees Hite'sv. 93 Pritch­Ky.

itt Co.,v. Trust 96 QuinnTenn. If472. the decision in v. Madi­
8,N.65 H. fargan, so as it relates to this becannotquestion,

on othersupported than those in thegrounds suggested opinion,
it is conflict with Lord v. Brooks and with the indecision this
case, and is overruled.

1903,In the Park National Bank increased its stock onecapital
half, and subscribe,its $300stockholders the to at agave right
share, for one share of new stock for two shares of the oldevery
owned them. Theby to subscribe a newfor share of theright

$100,stock was worth andof to anupwards surplus earnings
amount than the value of all the hadgreater of accumu-rights
lated sincethe creation of the trust and 1903. Thebefore trustee
subscribed for the fifteen shares of new stock to which the trust

entitled, trustee,was took the in andcertificate his name as bor-
rowed the to for the on a himmoney stock note aspay bysigned
trustee. Three thousand dollars has been on the note out ofpaid
the income to the withlife tenant. This was done thebelonging
consent of the life tenant. The contend that theremaindermen

to the new stock are and to therights capital belong corpus.
It state,has been held in inthis the absence of evidence show-

fact,the that there a takeis that the toing presumption right
(Peircestock, value,new if of is and to thecapital belongs corpus
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302; 93;N. N. H.58 H. Law v. 67Alley, WalkerBurroughs,v.
Walker, ; also, that there a68 N. H. is presumption thatv. 407)­

(Walkerin Walker,cash are income v.madedividends payable
stock dividends areand that presumptively capital. Lawsupra),
Whether there is reason for av. anyAlley, supra. invoking pre-

cases, convenience,in these other than one ofof wesumption any
if a thatneed not for there is the toinquire; presumption right

andnew stock is to the ittake is ofcapital belongs nocorpus,
case,in it foundthis since is that the inconsequence rights ques-

that have accrued sincetion therepresent surplus earnings trust
of it wouldarose. reason this seem that theBy finding, presump-

case,inwas of notion not this but thatonly consequence the
o£ the was not due to thatvalue rights surplus earnings accrued

1900, and into or to actual increase the value ofprior growth the
Ifand business. this of the casecorporate plant interpretation is

correct, it is difficult to see the of the towhy stock-giving rights
income,not a distribution ofholders should be considered the

in a dividend,same as the of stock is the case of stockgiving
it that theis shown netrepresentprovided rights thatearnings

accrued the term of the life tenant. Andhave when theduring
indistribution is the form of stock the thatrights, itargument

inbe to ascertain whether facttheydifficultmay represent incomo
no thanor is of when the distribution iscapital greater weight in

form of a Thethe stock dividend. of the in eachobject inquiry
the andease is to do effectuate the intentionjustice by parties of

Ifthe creator of the trust. this of the case is incor-interpretation
rect, and a further it should be made toupon hearing thatappear

of the value of the was tosome duepart rights surplus earnings
trust,that accrued to the creation of the or to naturalprior growth

business,in the value of the andand increase corporate plant then
the trustee should be directed to make such of thedisposition

as willstocks or their the life tenant for theproceeds repay sums
inhim the stock andadvanced such furtherby purchasing sum

in the toas value is due thatany rights accruedsurplus earnings
1903, and1900 and the balance should himbetween be held asby

otherwise,a of the the trustee should be directedpart corpus; to
to the life tenantdeliver the stock of theupon payment balance

due on note.the
We are aware that the conclusion reached on this branch of the

in accord with the decisions incase is not many jurisdictions.
359;Albree, Smith,12Atkins Allen Greene v. R. I. ;v. 17 28­­

Grou, 66; Kernochan,50 Conn. In re 618,v. 104 N. Y.Brinley
Estate, 344;630; 140 Pa. St. Hite’sSmith’s Deviseesv. Hite’s

257, ; 2Ex’r, 267­93 Cook s. 559.Corp. ButKy. the(2d ed.),
in theinvolved doctrine of atequitable the sub-principle looking
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than the form of the transaction is ofstance rather general appli-
cation, Vitliin itsincludes the ascertainment ofand scopelogically

inof life tenant and remaindermen distribu-the corporaterights
in of stock inmade the form as when madetions when rights,

or stock.cash
the courts have the doctrineIn applied equitablePennsylvania,

and inthe of life tenants remaindermenin determining rights
dividends, but it would seem thatand stock have failedtheycash

in its where were involved.it subscription rightsto apply integrity
however,278,in Pa.Biddle’s 99 St. beThe decision mayAppeal,

ease;inwith the decision this forin the sub­harmony although
in were of value andthere controversy repre­scription rights

it shown thatwas not of thoseanysented surplus earnings,
between the date of the death of the testatrixaccruedearnings
of the In Moss' 88and the subscription rights.granting Appeal,

264, the same was but the reasons advancedPa. St. wanting,finding
be andthe to not income were such asfor rights capitalholding

find into where the courts look toone would expect jurisdictions
the substance of the action of theand notthe corporation.form

in that thinkwho delivered the case seemed toThe justice opinion
in thethe decision proceededthat Earp's Appeal, supra, upon

the the transaction issu­that corporation recognized (theground
“astock as distribution of and thatof a profits,”dividend)ing

that and one hewas the crucial distinction between case thethat
inBut this is the of courtsargument jurisdic­was considering.

to the form and not the of the act of thethat look substancetions
256,In it64 Pa. St. was heldWiltBank'sAppeal,corporation.

the wasvalue of income. This decision proceededthat the rights
that if the value of thethe represented profitsground rightsupon

arose, was inafter the trust the of theaccrued issuing lightsthat
that,and of thea distribution of as the valueprofits;substance

dimin­at the time the trust came into existence was notstockold
stock,the of the new the necessarily repre­ished by issuing rights

and were income. But it that thisseems to usprofitssented
feature, that whileone and that is-overlooks importantdecision

arose,the thosesince trustprofits profitsmay representthe rights
but to extentnecessarily somesurplus may repre­are not earnings,

inandnatural increase of the plant,the corporatesent growth
case, seen,have would to that beas we extentthey principalwhich

income.and not

Oasedischarged.

All concurred.


