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soit was expresslyandNichols, 203 U. S. 192);v.(Pettibone
seemsof his identityThecase. questionin formerthedecided

Mœbus,148See Exone. partethe materialin onlyto factbe
of histhe“his to litigate questionBut refusal39.Fed. Rep.

Shinborn, thatand it followshethat isis an admissionidentity
ofterm impris­unless hisin the state prisonconfinedhe is legally

350,Mœbus, 352.N. H.73Petitionhasonment expired.” of
anddecision, which is followedthatis bound byThe petitioner

for athatreaffirmed, repeated applicationsthewith suggestion
to thefacts materialnewnointroducinghabeaswrit of corpus

of.summarily disposedbeordinarilywillissue

denied.Petition

All concurred.

Hillsborough, /
2,April 1907.

Trustee, v.Little, Colman & a.

“daughters the the use" of real dur-gives to of testatrix estateaWhere will
tenants,directlylives, take as lifethe without theing their beneficiaries

agency.a or otherof trusteeintervention
” of is not sufficient create a trust inbequest “the income an estate toA of

derived, languagein cir-property it the absence of orfrom isthe which
indicating such an intention.cumstances

Equity,in in to execution of aBill for directions therespect
and was transferred with-confesso,will. The bill was taken pro

1906,term, of thefrom the courtsuperiorout a Septemberruling
Peaslee, J.by

of the bill are as follows:The material Mary Dysonallegations
1898, and her will been anddied testate in has allowed.duly proved

1905, court,In was trustee thethe tobyplaintiff appointed probate
inand estate described the will.hold certain Besidesproperty

the thein favor of husband of testatrixcertain provisions during
“life, II. I andthe will contained the following: give bequeath,

husband,the of the use of farm in Vassal-deathupon my[my]
. life,. . termthe of her natural toduring myborough,

Colman,F. Iof Maine. III.Emily givedaughter, Vassalborough,
husband,and the death of the use of housebequeath, upon my my

homestead,I andand lot where reside which is the family during
life,of natural to B.the term her Lottie ofAny daughter, Ring,

. . .Manchester I andaforesaid. V. togive bequeath my
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aforesaid, them,and to ofthe survivor thedaughters income from
all rest real andthe of estate inmy personal property sharesequal

ofthe their natural Iterms lives. VI.during give, bequeath,
and devise to the children now or wholiving, be hereaftermay

rest,Lottie B. all residue,born to themy daughter, Ring, and
remainder of estate of kind.” Themy every husband of the tes-
tatrix in 1899. Thedied estate consists of the infarm Vassal-

inand the homesteadfamily Manchester inmentionedborough
will,the thirdsecond and clauses of the and of two oflots land

inwith them Manchester.uponbuildings
trustee,The as has taken ofplaintiff, the real estatepossession

rents,mentioned,last collected the the ofpaid expenses mainte-
nance, and divided the net income between F.Emily Colman and

inLottie B. He is doubt his duties andRing. concerning liabili-
ties in the and for advice andprays directionpremises, theupon

Are the of the willfollowing questions: provisions(1) sufficient
to a in ? so,create trust of the testratrix If inany property (2)

?what portion

Little,R. for theOyrus plaintiff.

Chase, testatrix,J. The the second and third ofby clauses
”“will,the to one herofgave life the use ofdaughters during

farm, andthe to the otherVassalborougk lifedaughter during
use”“the of the homestead.family “theObviously, use”

direct, itself,intended was to be the without theproperty—of
aintervention of trustee or other Each atookagency. daughter

in use,life estate the real estate of which she was to thehave and
trustee,the has noas to inplaintiff, duty toperform suchrespect

real estate.
will,the fifth clause of the theBy testratrix to hergave daugh-

“them, life,ters and the survivor of the income from allduring
of andthe rest” her real estate. “The rest” ofpersonal consists

intwo lots of land Manchester them. Thehaving uponbuildings
from isincome these lots the or which in orprofit comesgain

them,from the usearises of either the indirectly ownerby per-
”“son, or tenants. The of termindirectly by use the income in

inthe connection which it in this clause wouldappears be proper
if intentionthe was that the should be held inproperty trust by

-a third and the or fromperson, profit its use was togain arising
over to the But if intention,be such itpaid were thelegatees.

ifwould seem as the idea would be aandfully trusteeexpressed
”would be nominated holdto the “Income alsoproperty. is used

when the intention oris that the of it shall havelegatee grantee
arises,andthe of thecontrol from which itpossession property
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Hill,of a In v.without the intervention trustee. Walker 73
“254, was,N. IH. the in the will considered do alsoprovision

wife income theto said the of remainder of estatemygive my
” ;her life and it was held that the didnaturalduring provision

innot a trust to the from which thecreate respect property
arise,would the wife aincome but life estate in thegave prop­

for wasOne reason the the absence oferty. mentionholding any
See, also,in the will of a trust or a trustee. v.estate McClure

469; 230, 234;44 N. H. 46 H.v. N. Mer­Griffin,WoodMelendy,
Union, 73 H.rill v. N. 414.Baptist

This case resembles Walker Hill. The willv. con-very closely
”“tains aside from the theof word incomenothing, employment

“use,”instead of toa an intention to cre-having tendency prove
aate trust. This from term inthe used thechange preceding

clauses have arisen from the ofmay the testatrixunderstanding
that would bethe not to the in*likely uselegatees property per-
son, as would that inmentioned the Nothey clauses.preceding

incircumstances are adisclosed the case to showtendencyhaving
the testatrix should a trust to a life Awhy lifeprefer tenancy.

would as tosecure thetenáney effectively the incomedaughters
of Ifthe as would a trust. could not itproperty they manage
themselves, ancould to forit them.they employ agent manage
The remainderman would also be as in the onefully protected

whole,as in the other. On the it notway does seem theprobable
testatrix intended that the inmentioned the fifth clauseproperty

trust;of the will inshould be held and the is so advised.plaintiff

Casedischarged.
All concurred.

Sullivan, [
April 2, 1907.

Railway Lightingv.Roberts Claremont & Co.

Adjacent riparian proprietors joint rightare owners of the to divert the
power purposes, mayforstream and either have the water and hisdivided

assigned severalty,share thereof in if such candivision be effected with-
unreasonably interfering rights.out with the other’s

rightA power purposescommon owner of the to use a stream for is bound to
equitable portionaccount to his cotenants for their of the benefit derived

by him from a of theiruse share of the water.

Petition, term,for an Transferred frominjunction. the May
1906, Wallace,theof court C. J.superior by


