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upon depend-capability mills arethe and of a reservoir whichextent■Where
power by judicial proceedingsin tofor been decreesent have determined

by superiorproprietors, courtrightsthe various a refusal thedefine of the
interlocutoryreopen question, upon petition one forto the of ownerthe

water, questionpresentsof oforders as the use the no law.to
respectingpetition by a use watera mill-owner for orders the ofWhether
present adjudicationfor thea should be so amended as tofrom reservoir

right employ power purpose, mat-question to a is aof his the for different
superiorby theter determinable court.

grant by aA of the used certain mill does not limit the manner orwater
use, clearlyobjects anof the unless such intent is disclosed.

Petition, for orders in tlieinterlocutory controversies as to
the inwater before court tbe cases inpreviouslyrights reported

117, 211, 310,H. N. H.71 N. 72 and 73 N. H. 603. Transferred
term, 1906,June thefrom tbe of court Chamber­superior by

Jin, J.
that,The not to useplaintiff alleged the waterdesiring of tbe

time,below the four-footreservoir at this he topoint proposes
tlie condition dam Aof so that nophysical water can bechange

drawn below the andfour-foot to substitutepoint, above thegates
use,four-foot for those inheretofore and asked the courtpoint to

fix ofand determine the size the this alle-proposed gates. Under
the to thegation plaintiff proposed of theretry question capacity
reservoir,of the that with the andclaiming gates condi-physical

tions as in 1854 itwere was not to draw thethey amountpossible
of reservoir,water now to be drawn fromrequired the namely,
130 cubic feet second. toper theSubject exception, court refused

reservoir,to ofretry the the of thequestion capacity to therevise
water,as to the oforder draft to hear asevidence to the physical

condition dam Aat to theprior improvements made by lowering
reservoir,the outlet of the or to determine the size of butgates,

ruled that the makeplaintiff suchmight as hechanges wished
which would not interfere with orders as toexisting the draft
from the reservoir. The court found that the underexperience
the order was not sufficient toexisting determine whether the
amount to berequired drawn was ordaily less than thegreater

of the reservoir incapacity the Theyear.. alsoaverage plaintiff
that the toorders as tlie usealleged existing of water at dam C

inwere conflict with court,the of theopinions and thatsupreme
35VOL. LXXIV.



Berry.¶.226 Hutchins [74

1903,14, was in asorder, not now forcethird filed Decemberthe
to makelaw. to the court refusedmatter of Subject exception,

in orders.thoseany change
that intends removeoffered evidence he now toThe plaintiff
in theto for ofmachineryputthe machinery, makinggristmill

the can nowexcelsior, use all water the wheelsand to gristmill
second,use, feet asked leave tocubic persixty-nine —and—about

use thehis intention topresentamend his by allegingpetition
The defendants were notfor other preparedpurposes.gristmill

to determinefact as be necessaryto oftry questions mightsuch
as the use of theof to proposedthe the parties gristmill,rights

ato the defendants to trial of thesecourt declined orderand the
rule therefused to the of plain-The court upon rightquestions.

a andotherwise than fortiff to the power gristmill,use gristmill
the excepted.plaintiff

Foote, Gunnison,L. andArthur EelJcerJames A. Edgerly,
Hibbard, for theCharles B. plaintiff.

Abbott,Snow, and Oscar L. for theSewall Young,P. W.Leslie
defendants.

Parsons, trial of the of the extentC. J. ofquestionUpon
that has to areservoir been found bedefendants’ right, rightthe

the until it is drawn down four feetof reservoirreasonable use
dam; and usethe such reasonable has been foundthe ofbelow top

not 130 cubic feet secondin down perconsist letting exceedingto
until that is reached.hours each day point Berryfor ten working

215; C.,211, 214, 310, 312;Hutchins, H. S. 73 N. H.N.72v.
611,H. 613-616. the trial of73 N. thatv. UponHutchins Berry,

of couldfact, as to the amount water that beof evidencequestion
conditions the limit ofas prac­under existingdrawn previously

be ifwould but thecompetent;was par­ticable use approached
in of the fact to of thea trial as the capabilityties were engaged

dam,to the the exclusion ofattached Pickeringreservoir right
of the of stream aflow the underof measurements-evidence

of conditions to the Lakeexisting priorreproductionclaimed
would not error of law. v.be Cook Newimprovements'Company
The of theDurham, 419. all con­difficulty ascertaining64 N. H.

stream,thethen affected the flow of andhavewhichditions might
beenhadwhether they correctly reproduced, mightof determining

of the collateralinvestigationthat an attempted ques­sobe great
rather than elucidate theto confuse issue betweentendtion would

the parties.
therefore, as the flow of theif the to stream hadEven, question
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the of fixunder refusal the court to arid deter­investigation,been
inof such as existed 1854mine the size would notgates present

otherwise,iffor consideration here. But the law wereanything
of theextent and reservoircapabilitythe beenhaving already

determined, error of law becannot the refusal ofpredicated upon
stated,court, the facts to thethe andupon reopen question grant

trial,newa itwhich is found was the ofthe theplaintiff object
motion, ofand which must been its ifhavenecessity purpose any

to thewas follow desired Hutch­result expected investigation.
284; Ela,271,H.v. 73 N. Ela v. H.inson 72 N. 216.Railway,

has the court,as was ruled the toright,The plaintiff by superior
willmake he desires which not theany changes prevent letting

of the amount of water which itdown has been determined repre­
ofthe the Whilesents reservoir. the lattercapacity original find­

stands, made him whichany by the fiochange preventsing wing
water,amount of it mustof that be is theconclusively presumed,

a conditionof different fromcreation what existed. Asoriginally
should beto whether there now a further trial and the reception

evidence, otherwise,of additional orexperimental the fact has
foundbeen the Suchagainst is conclusive.plaintiff. finding

The to the refusalplaintiff of the courtexcepted to thechange
made and now inorders force for the water ormanaging wheels

the different mills. Theof order to whichonly objection has been
order,is third 14,1903.made here the filed December That order

1,to far itis so as modifies orderobjected 25,1902,No. filed July
which limited the toBerry privilege cubic feetthirty-eight per

didwhen the water runsecond not over the The mod-wasteway.
toification that theobjected limitation ofprovided the Berry

should not take effect until the water fellprivilege incheseighteen
brief,below the of the Intop thewasteway. theoriginal plaintiff

tobases his theobjection modification theupon preferential light
of the As the ofowner thegristmill. was not a togristmill party

inthe which the noworderproceedings made,to wasobjected and
as it lias since been determined that the has thegristmill toright

all the mills to shut down when therequire water falls six inches
ofbelow the the v.top wasteway 603,73 N. H.(Hutchins Berry,

611, the order does not affect the and613), gristmill there is no
occasion to it for themodify of theprotection Ingristmill right.

thisa brief filed since the the tohearing, plaintiff objects modifi-
cation as an hisinvasion of as the owner of theright leather-board
mill, heretofore called the box-factory privilege.

Hutchins, 77,N.Horne v. 72 H. was a inbill toequity deter­
mine into what extent and what manner water was usedactually

26, 1872,at the box factory, October such use beenhaving held
ofto be the measure the Horne v.box-factory right. Hutchins, 71
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that,128, In former ease it was found as betweenH. 137. theN.
thatand box there was no thesawmill the factory, preference;the

ofin the sawmill could use cubic feetwater-wheel thirty-eight
theand the of box deliver seventeenfactorywater couldpenstock

insecond when the water the stoodfeet of water pondcubic per
to which theof the The amount Horneat the level wasteway.

inbeen determined another case towas entitled havingprivilege
second, it was ordered that the tothirteen cubic feet per gatesbe

thirteen,as to sev­be set so permit onlythe penstocksrespective
drawn whenenteen, cubic feet to beand respectivelythirty-eight

and runof the dam did not over thewater stood at thethe top
orders,to these andBoth exceptedwasteway. parties findings,

were overruled. The decrees thereforeThedecrees. exceptions
ofthe the The orderare establishing rights parties.judgments

14, 1903, the limitation the use byof December removing upon
until the water fell inches below thethe eighteenBerry privilege

also that the on the Hutchinsthe provided stopsoftop wasteway,
asshould remain before. The occasion for thiswheel or gate

As there was betweendoes not no preferencemodification appear.
inand box the cannotthe sawmill factory, plaintiff complain

mill that the sawmillhis leather-board is topermittedbehalf of
if,water in the but as seems to be the effectdraw down the pond;

order, the sawmill is to draw down theof the permittedexisting
the of the without limitation as to thewater below top wasteway

amount, set so drawwhile the is as to seven­plaintiff’s gate only
water is at the of the it is mani­feet when the top wasteway,teen

will the water falls thanthat the as receive less thefest plaintiff
entitled,which it has been he is andfeet to adjudgedseventeen

In find­will receive more. the absence ofthat the sawmill any
14, 1903,ordered Decemberthe the samechangeings sustaining

erroneous,to and the to the tobe refusalexception changeappears
Hutchins,inwith the Horne v. 2same to accord 7­judgmentthe

77, relativeH. is sustained. As the between the leather-­N. right
mill is determined to be in ratio ofand sawmill seven­board the

it is immaterial to the Hutchinsteen to plaintiffthirty-eight,
amount taken as the measure of the of the twowhether the rights

cubic feet—is excessive as—seventeen plus thirty-eight against
of the Hornerightthe privilege.

that the should beWhether justice required plaintiff permitted
amend his so as to for hisadjudicationto petition, present right

isat the for other ato use the water gristmill purposes,, question
the motion no of law.fact. The denial of presents questionof

603, 604,v. N. H. inIt in Hutchins 73 billwas said Berry, —a
to determine thethe plaintiffequity brought by gristmill right,—

“ amountin of a definite of the ofthat the absence specification
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water or the manner of its toexcepted application produce power,
it must understood the contracted with to thebe referenceparties
manner and extent the water was then at the date of the deed

for the toused It be wellspecified.”actually purpose appears
water,awhen exists to use a certain ofsettled that right quantity

ina mode and of thethe use withoutobjectschange increasing
Daniels,nothe is violation of the Fuller v. 63quantity right.

395; Edes, 193, 194;N. H. v. 58 N. H.Dow v.Wiggin Wiggin,
;561, 458;454,43 N. H. 566­ v. 9 N. H.Whittier John­Company,

Rand, then,6 H. 22.son v. N. The sole is whetherquestion, by
in thethe reservation deed the theparties understood mat­Colby

ter a toreserved was a and not themerely right gristmill,operate
ofuse a certain the waterto for It was said inpartright power.

Kent, 388, 394,v. N.Fowler H. that71 “it would require very
to the aovercome natural inference thatexplicit language person

would not a deed a millof to the condi-accept privilege subject
tion that his water should ifbecome forfeitedrights any change

manner,inwas made the or of use.” But whetherpurpose, place
question difficult,the is or the thesimple ofinterpretation Colby

deed notis now before the court. The court has ruledsuperior
that the not nowdefendants to be to theought compelled litigate

This court cannot assume thatquestion. there not be somemay
evidence which the can willwhich theparties aid inter-present

Neither can assume thatpretation. all the factsthey bearing
the have been inupon question the numerouspresented cases

between the and other thispresent parties, involving water-power,
that 1fhave been before the court. that fact could beproperly
assumed, the court would not take the time to search the volum-

cases,inous record in these which otherpresents many questions,
for facts that be material this. If themay is to beupon question

considered, it should be aintelligently recordpresented upon
which incontains itself all the facts which either conceivesparty
to be material. The as to theevidence modification theof orig-
inal order the flow of water to theregulating Berry privilege

received;should have andbeen unless facts appear authorizing
a the shouldorder be restored.change, original

(Jasedischarged.

Young, J., did not sit: the others’concurred.


