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Hillsborough,
7,May 1907.

Winship.Sipola v.

purchase by representa-realinduced to estate fraudulenthas beenOne who
the landand of is not entitled to a ofextent value rescissionas to thetions

inequitable greatbethat relief because of deteri-wouldcontract whenthe
part fraud,property,.due discoveryfault histo on after thein oftheoration

delay institutingin suit.of hisand because
may promissory givena cancellation acourt decree of noteIn case thesuch

purchase price,plaintiff damagetothe the extent of the he hasby forthe
circumstances,fraud, if all theby of the defendant’s undersuffered reason

objectionrequire; grant-and itequity good so is no to theand conscience
byparties thereby deprived athat the will be of trialing of reliefsuch

Jury-
therein,tillagefarm as to the of landby of a area thethe ownerStatements

falsity, purchase,knowledge designedof to atheir inducemade with
vendee,by representationsupon the are fraudulent entitlewhichand relied

relief.the latter to
ignorantland, itpurchaser is extent an acre asprospective of who of the ofA

justified upon representa-may relyingappears upon ground, be inthe the
as to number of acres in the tract.of the thetions owner

Equity, a of onfor the rescission of sale real estateBill in
fraud, BillTrial the court. dismissedwithoutof etc. byaccount

1906,term,the theTransferred from ofJanuary supe-prejudice.
JPeaslee,J.courtrior by

1904,the in thea farm of defendant forThe plaintiff purchased
in$2,500, one half cash and hisof of which he paid gaveprice

balance,farm ina the for thesecured of payablenote by mortgage
$100of each. The first instalmentannual instalments having

the theits refuseddue and payment being by plaintiff,become
a to the whichwrit of foreclosedefendant entry mortgage,brought
The fraudulentaction is bill misrepresentationpending. alleges

the farm and to thethe of wood and timber on asas to quantity
land, and the theof relianceplaintiff’s uponextent the tillage

the are for a of theThe of bill stayrepresentations. prayers
suit,of for anaction at law the this injunctionpendencyduring

orthe note andthe defendant from mortgageassigningrestraining
therein, the contract of sale orfor a decreeinterestany rescinding

and and the furtherthe note enjoining prose-cancelling mortgage
a for the to whichcution of writ of for decreethe entry, damages

in and for such other relief as maythe is entitledplaintiff equity,
answer, andbesides the fraudbe The defendant’s denyingjust.

had abill on that the plainto the the ground plaintiffdemurring
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law, that the statementsat complainedallegesand adequate remedy
and were so -Understood byofmere opinion,of were expressions

hadthe and equalexamined premiseswho carefullythe plaintiff,
estimatesto make accuratewith the defendant uponopportunity

answer,in an thatamendedThe defendant alleges,those matters.
stock andthe included farmingto plaintiffthe conveyedproperty

used, out, of,andhad wornthe disposedwhich plaintiffutensils
in an manneron the farm unhusbandlikehe had carriedand that

the crops.and consumed
the the defendant’sfarm relying uponThe plaintiff' bought

and timber thethat the wood onand offers to warrantassertions
$600, and$1,000. not worth overwerewere worth Theyfarm

on account ofTheknew. plaintiff’s damagesthis the defendant
also that thereThe defendant represented$400.fraud arethis

land, in factwhen there wereacres of onlytillagewere forty-five
well were much lessacres, knew thereand the defendanteighteen

andthe hadThe examined fullythan acres. tillageforty plaintiff
extent, had noof its but he definiteto judgeevery opportunity

land. He saw andof an acre of understoodthe extentidea of
sold to him. He reliedin the uponland was included tillagewhat

advertisement, that there werein the defendant’sstatementthe
oral assurances of bothand the theacres of upontillage,forty-five

acres,were orhis that there fortyand forty-fivedefendant agent
area was asbelieved that the Therepresented.and honestly

should theintended that the plaintiff rely upon repre-defendant
It found from these facts that the ofwas chargessentations.

established;the were notto the extent of tillagefraud relating
that,based the the factsthis was upon ruling uponand finding

entitled, law,found, as a matter of to rescissionthe is notplaintiff
that To this theupon ruling plaintiffor damages ground.

excepted.
timber,fraud as to the wood andthe theAfter discovering

farmto the and so that itcontinued occupy mismanagedplaintiff
inin value. His acts and hishas deteriorated delay bring-greatly

awere such as to make decree of rescissionthis suit inequita-ing
The bill was dismissed without theuponble. prejudice, ground

failed,that, thethe case for relief court has noas equitable juris-
assessment ofto retain the bill for the causeddiction damages by

thefraud. To this ruling plaintiff excepted.
also to the denial of these mo-The excepted severallyplaintiff

from: That the defendant be further histions enjoined prosecuting
of the and be ordered to indorsefor a foreclosure mortgage,action

and to$100 the note as of its date the the bal-pay plaintiffupon
costs;and$400the above mentioned his that theance of damages
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$400be ordered to indorse the note as of itsdefendant dateupon
further, costs;and andnot his action to thatand prosecute pay

to amend for the bill inbyhave leavethe plaintiff substituting
deceit,a in case for and havethereuponequity judg-declaration.

denied,$400 and The motionsfor costs. were because toment
the athem would defendant of his todeprive right jurygrant

trial.

Miles,for theRemick plaintiff.Sargent, £

French,B. for the defendant.Gf-eorge

Chase, TheJ. seeks for theequitable relief defend-plaintiff
him,in sale of thethe farm to eitherfraud aant’s making by

sale, or aof the contract of cancellation of theby noterescission
farm,inwhich he for the andpart paymentmortgage gaveand

holds and isthe defendant now enforceto anbywhich attempting
that, sale,inItat law. the contract of theappears makingaction

todefrauded the the $400extent of falseplaintiff bydefendant
fraudulent the value of therepresentations woodregardingand

farm. The effect ofthe this fraud wastimber substan-uponand
fraud,as he; if the as soon discoveredand the hadplaintiff,tial

rescinded,the contract ofto have sale and wastaken ablesteps
defendant toto restore the his situation before theand willing

contract, reason is the notwhyno would beperceived plaintiff
But the defendant inrescission. his amendedto answerentitled

rescission,defence to the claima of theplaintiff’s plain-asset up,
in and ofacts of theconsuming disposing portionstiff’s property

in on inin the sale and the farm ancarrying unhusband-included
words,In the defendantother that themanner. plain-like alleged

ofto a rescissionnot entitled the contract because bywas histiff
he himselfacts had disabled from the defend-faulty restoringown

It was foundsituation. the courtbyto his original superiorant
fraud, thethat, the toplaintiff continuedafter discovering occupy

value-;that it inand so deterioratedfarm mismanaged greatlythe
further, acts and inand, that the hisplaintiff’s delay bringing

a decreesuch as to make ofwere rescission inequitable.suitthis
towas transferred the correctness ofrelating theseNo question
bemustthey asConsequently, regarded adequatelyfindings.

that wasthe submitted to the court.evidence Thebysupported
is, athen whether is tolaw entitled rescission ofpartyofquestion

bewhen rescission would because ofinequitablea greatcontract
in the to be returned thebyproperty plaintiff,deterioration arising

fraud,his after the andon ofpart discoveringfault becausefrom
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in a for rescission. The state-his suitinstituting obtainingdelay
of the answer.ment the question unerringly suggests

in whichis that there are cases rescission has beenIt true
had himself fromthe disabled thedecreed when plaintiff restoring

incontract the condition wasunder the it inreceivedproperty
received; in itsuch cases was towhen but thepracticable shape

Haas,so as to do between the Thackrah v.parties.decree equity
in the record119 U. S. 499. There is that itnothing showing

a into make such decree this Itcase. bewas mightpracticable
back,tothe defendant take the farmto requireinequitable greatly

value, inin connection witheven thedeteriorated of apayment
deterioration,himof to for thesum or tomoney compensate take

- stands,a As the itafter so caseit back thatdelay. appearslong
rescission, conditional,or cannot bea absolute made that will be

fact,the lawbetween the Suchparties. orequitable being equity
tonot entitle the rescission. willdoes plaintiff not orderEquity

in and of isto be done which itself inequitable.that
The cancellation the iswhich seeks notplaintiff cancellation to

rescission, but cancellation theeffect contractnotwithstanding of
is,His in substance thatstands. the notesale whichposition the

sale,received under the contract of anddefendant which he now
collect,and is to is withoutholds attempting consideration in

;in ofor because the defendant’s fraud andwhole part that equi­
considerations that the defendantrequiretable should not be

to retain the note andallowed accompanying valid,asmortgage
claims the and the farm.plaintiff inagainstsubsisting dis­Story,

ofthe the cancellation ofcussing subject instruments indepen­
relief,of or other equitabledently discovery says: “Whatever

have doubts or difficultiesbeen themay formerly entertained upon
this seem the more modernthey by decisionssubject, to be fairly

rest,at and the is nowjurisdiction maintained input the fullest
And onextent. these decisions are founded the true principles

remedial,of which is notequity jurisprudence, merely but is also
I f anof instrument notpreventive injustice. toought be used

enforced, it isor conscience for the itagainst party toholding
it, can retainretain since he it for some sinisteronly Ifpurpose.

instrument,a itit is be used for anegotiable may fraudulent or
ato the of thirdimproper purpose, injury person.” 1 Sto. Eq.

Jur. s. In700. Hamilton v. 1(13th Cummings,ed.), Johns. Ch.
517, Chancellor Kent reviews the common-lawearly authorities

the and concludes thatsubject, “theupon ofweight authority
of inand the reason the are favor of thething equally jurisdiction

court, whether the isof the instrument or is not law,void at and
whether it be void from matter face,on its orappearing from

cause,in the andtaken that these assumedproof distinctions are
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“But while Ifurtherfounded.” Henot well says (p. 523):
bills, I am not toof the court to sustain suchtheassert authority

as where the fitness of thebe understood encouraging applications
theof the of court is not pretty strongly displayed.exercise power

on thethe all be reconciledmay principlecases generalPerhaps
is be sound discre­this tothat the exercise of power regulated by

dictate; andtion, of individual casethe circumstances the mayas
sustained,to must be expedient,the resort to bethat equity,

the instrument is liable to abuse from its negotiablebecauseeither
face,defence, its be dif­nature, maythe not onor because arising

law, circum­at from some otheruncertain or specialficult or
and ato the case resort hererendering highlystances peculiar

all toanyclear of ofsuspicion promote expenseand designproper
9, 91,Wherrin, N. H. 92.v. 19See Downingand litigation.”

“ timet,a billfor this of relief is byThe quiaapplication species
sound the chancellor uponaddressed to the discretion ofand is

case; will ordi­the and the reliefcircumstances of particularthe
afforded where bemay reasonablybenarily injury apprehended,

claimthat the of the title or isit is made to retainingand appear
Bellows, J., Kenniston,in Tucker v.conscience.”clearly against

267, Welch,in 59 N. H.270. It was held v.N. H.47 Strafford
surrender46, a in be maintained for thethat bill equity might

note,an of which had beenof overdueand cancellation payment
also,See,the Brooks v. Howi­to and refused holder.bytendered

382,son, 389.63 N. H.
resembles, inunder some theThe case consideration particulars,

case,v. 143 83. In that theCal.McLaury,case of Montgomery
ofwhich the fraud for aninto entered was exchangecontract

farms, aand included note and the togiven bymortgage plaintiff
inthe difference the values theuponthe defendant for placed

the to theThere .was betweencontroversy parties relatingfarms.
the the case wasof plaintiff’sinterpretation pleadings—whether

contract, for of it and forof the or an affirmancea rescissionfor
fraud; itfrom the seems thatbutallegedthe damages resulting

there, here,as are construed and theliberally, althoughpleadings
aintended to state facts him to rescis-evidently entitlingplaintiff

sion, him to of the mort-and also facts a cancellationentitling
heldfor of which he it was'and to both prayed,damages,gage

of the to rescission should bethe complaint relatingthat portions
the found thatas after facts had beentreated showingsurplusage,

of the defendant’s acts. So farwas becauserescission impossible
hand,in is notfrom the ease the billcan be plaintiff’sas judged

the in that Theto criticism made of case.thesubject pleadings
bill,in andbeen set forth the thematerial facts to haveappear

for ofa of the contract or a cancellationare for rescissionprayers
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was made to thethe note and No form ofmortgage. objection
bill, and it not that reasonablethe is any objection couldapparent

in inbe the this state. Theremade under ispractice vogue no
the two kindssuch between of relief asinconsistency sought

would lead to confusion or onbe to thelikely uncertainty trial.
denied, stands;I f is the contract andrescission necessarily the

left to the must be based on theremediesonly plaintiff oftheory
himan affirmance of the contract. This does not disable from

that his note is voidable inmaintaining outstanding promissory
consideration,whole in for want of and toor be can-­part ought

relief,celled. The fraud is for this the same asalleged ground
held infor rescission. It was the California case that the note

cancelled;and be and thisshould not themortgage affording
relief, that he should be awarded a sumadequateplaintiff equal

hadto the additional he suffered from thedamage defendant’s
fraud, on thatthe attachedequity forground jurisdiction having
one relief would be afforded. Hosleton v.complete Dicki­purpose,
nson, 244, a in51 Ia. is also case much point.

that,It from these authorities under certain circum­appears
stances, the court would have to cancel thejurisdiction plaintiff’s

defendant,note held the to the extent that it theby represents
moved,results of the defendant’s fraud. The in effect,plaintiff

$400that the note be cancelled to the extent of of its principal,
fraudreason of the defendant’s to the wood and tim­by relating

ber, that sum the assessed the court fordamage by thebeing
denied,fraud. This motion was for the reason thatspecific to

it would the defendant of his to adeprive trialgrant light by
But the court to cancel the notejury. having jurisdiction in

whole or in it was in thenecessary, jurisdiction, topart, exercising
cancelled,whichdetermine the extent to the note should be or,

which same the ofis the extent thething, plaintiff’s damages.
This the court do or the aofdirectly, by master ormight agency

in witha accordance the usual Whilejury, equity practice. the
acourt to instruct his consciencemay properly employ juiy regard­

Lord,such 64 N. H.v. thequestionsing (Tasker 279), parties
ahave not under the constitution to a trial of themright aby

Saunders, ; Dixon,State 66 N. H.v. 39­ Curtice v. N.73 H.jury.
393. The reason for the denial of thespecific given plaintiff’s
motion indicates that the court did not consider the circumstances
with a view of the whether called fordetermining question they a
decree in in seen,the note whole or As has beencancelling part.

“which a inthe court of has such cases shouldpower equity be
assound discretion the circumstances ofby the indi­regulated

vidual case dictate.” If the note is notmay and thenegotiable
defence it out of the defendant’splaintiff’s against fraudgrowing
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difficult,renderedwill not be or unreasonablyendangered —in
inshort, if reason should interferethere is no good equitywhy

denied and thethe decree of cancellation should bepremises,—a
law.left to make his defence in the action atshould beplaintiff

hand,If, ison other note is and the plaintiffthe the negotiable,
in a to it in theat a defenceliable to be put disadvantage making

law,- itthatat and conscienceaction equity good require—if
in in the shouldshould be cancelled whole or part, plaintiff—then

thathave The result is the excep-a-decree plaintiff’saccordingly.
sustained,the under istion to the denial of motion consideration

theit that under the of the caseis found circumstancesprovided
Or, inin itin whole ornote should be cancelled part. stating

form, in it isis sustained caseexceptiontheanother plaintiff’s
for relief a can-found that there is equitable byground granting

in inof the or part.cellation note whole
inof court’sAnother the is to theplaintiff rulingexception
ofto the defendant’s to the arearepresentations relatingregard

defendant, advertisement,the land. The by representedtillage
acres, and oral statementsthe area of this land to be forty-five by

orand he it to be forty-fiveof himself his represented fortyagent,
it much than acres. It wasHe well knew was less fortyacres.

thein The defendant intended thatfact acres.only eighteen
andshould these theupon representations;plaintiff rely plaintiff

fact, Thedid in them to be true.so honestly plaintiffbelieving
land, waswhatsaw and examined thefully understandingtillage

in had no of thebut he definite ideaincluded that designation,
ruled, substance,in that theseextent an The courtof acre. upon

entitled, law, aas a matter of to rescissionfacts the is notplaintiff
theIt would seem fromof the contract or to languagedamages.

under-and wereof case that thethe representations purported,
stood, the defendant’s state-to be statements of knowledge—not

Thismatter.his or thements of regardingopinion judgment
it that the answeris when is consideredinference strengthened

ofthat statements were mere expressionsthespecificallyalleged
would naturallyetc. If such had been the onefinding,opinion,

in thestated the case. Whetherit would be definitelyexpect
or toto the hisrelated defendant’s opinion,statements knowledge,

understood, it foundfact; and, the is wasis a of as casequestion
Ithis is thereforeknowledge. unnecessarythat related tothey

mereif wereto what would be their effect theyconsider legal
That, some-of wouldundoubtedly, dependexpressions opinion.

theunder which were made andwhat the circumstances theyupon
merein them. It is conceivable thatconduct view ofplaintiff’s

in such manner and underbe madeofexpressions opinion might
man offwould throw aas that they naturallysuch circumstances
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them, without rais­in reliance uponinduce actionMs andguard
ofButhis questionsof care on paid.of wantaning implication
inwhendetermined presentedkind can more satisfactorilythis he

fact whatcase, as adefendant statedIn this theform.a concrete
intent ofthe fraudulentfalse; did it withand heknew washe

thehim to purchaseand inducingtherebythedeceiving plaintiff
ante, de­57. TheBickford,fraud. Shackett v.farm. This was
fraudfor this by invokingtofendant avoid responsibilityattempts

andthat, sawas thelie plaintiffmaxim caveat saysthe emptor.
area, heitsto ascertainand had anexamined the land opportunity

the defendant’s statements regardinginwas fault for uponrelying
Samuel, 44,1 Littell the court say:In v.Pringlethat matter.

“ maximthe quotedcase whereWe do not remember any [caveat
hi manner as to com­chancellor suchthehas been used byemptor]

or tofalse givehim shut his ears representations,to againstpel
withoutfactsof real estate to state untruly,latitude to a vendor

in for awas a billThe case equity prayingany responsibility.”
from athe defendantto restrain enforcingperpetual injunction

notearecovered the upon promissoryplaintiffjudgment against
In salethe for thein for a farm.part negotiationgiven payment
andthe farm the defendant falsely fraudulently representedof

acres, when it containedthat it contained only thirty-sevenfifty
acres; the was entitleda half and the court held thatand plaintiff

ofthe collection of a thea partto injunction againstperpetual
in the in the land.amount with deficiencyjudgment corresponding

state,Stearns, 99, 106, inIn 63 N. H. the court of thisStewart v.
“maxim, Where the statements are ofof this say:speaking

facts, the of theconnected with substancematerial essentially
transaction, or ofand not mere commendations expressionsgeneral

ormatters which from their natureand areopinion, concerning
vendor,ofwithin the the thesituation are knowledgepeculiarly

them; and in ofin on the absenceispurchaser justified relying
own, which would excite sus­of his or of factsanyany knowledge

him­to make and examine forhe is not bound inquiriespicion,
circumstances, in mouth ofit does not lie theself. Under such

him at word.”to that the vendee took histhe vendor complain
510, deceit,Atwell, 46 was an action on case forCoonv. N. H. the

a farm of thewhich was induced tothe purchaseby plaintiff
wasin one count of the declarationdefendant. The deceit alleged

land,250 acres of whena that the farm containedrepresentation
acres, well knew.in it 175 which the defendantfact contained only

declaration, it was theurgedIn of a demurrer to the bysupport
forth in the declarationdefendant that the setrepresentations

to amere of not warranty,were opinion amountingexpressions
have ascer-that with common the truth beenand prudence might
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action,this count stated aIt was held that cause oftained. good
was overruled. Inand that the demurrer the course ofproperly

“In ofcourt said: each these there isthe countsthe opinion
affirmation, false,known the defendant to anda false bebyalleged

matter,a and which the werein relation to material by plaintiffs
in a anand such case action lies.” The lawdeceived and injured,

indecided other states. Twitchellthe has been similarlyon subject
;much like the42 68 case Stevensv. Vt.Bridge, present case)­(a

507; Beebe, 244;v.Thomas 25 N. Y. Stark­45 Conn.v. Giddings,
305; Bell,32 Mich. v. Mo. 121.weather v. McGhee 170Benjamin,

in 29 Am. & Enc. Lawother authorities cited Eng.See (2d ed.)
inlaw to have been held the earlier629. The seems differently

Parmelee, 212;v. 2 Allenindecisions Massachusetts (Gordon
231; Moulton,Mass. Parker v. 114v. 99 Mass.Googins,Noble

the court havein the later decisions declined to extendbut99);
cases, held inand have substantial accordthe rule of the earlier

Jewell,the courts of other states. Lewis v.with the law as held by
French,345; 60,153 Mass. cases much151 Mass. Roberts v. —two

in point.
reason,as it cannot be held asas well uponUpon authority,

inthe was not the exercise of commonmatter of law that plaintiff
inin the defendant’s thisupon representationsprudence relying

anof the extent of acre as itcase. appears uponBeing ignorant
obtain information as to the area ofthe he was toground, obliged

maxim caveatland The did notthe from others. emptortillage
it the defendant. The law of thehim from ofseekingprohibit

in all cases that vendors ofdoes not assume propertydaypresent
defraud the vendees false and fraudulentbyare toendeavoring

vendees to distrust suchand consequently requirerepresentations,
elsewhere, suffer theand seek the information orrepresentations

fact inIf as it seems was thethe representations,consequences.
case, of within vendor’sto be statements facts thethis purport

in the circumstancesand there is nothingknowledge, surrounding
them,inthe relation to considerationsto vendeeput upon guard

inwill the vendeeand alike uphold rely-of justice public policy
inAs has been said some of thetheupon representations.ing

cited, a would have a tocases course tendency promotecontrary
of Yendorsfraudulent on the vendors.and dealing partprotect

for that are heldtheyhave no valid reasoncertainly complaining
fraudulent nor forfor their representations, criticisingresponsible

course, cases betweenthem. Oftheir vendees for uponrelying
stand the facts tovendors and vendees must each upon peculiar

inthatin a case the vendee wasitself. It may imprudentappear ' so,If the maximthe statements. applies;vendor’suponrelying
fact, factsif, the statements are of materialbut as a matter of



V. WlNSHIP. 249SlPOLAN. H.]

transaction,the andthe substance ofconnected with■essentially
or ofcommendations opinion,not mere expressionsare general

vendor,knownstated are such as be to theif the facts mightand
them, unless there are circum-relyvendee may safely uponthe

hima tothe statementsattending tendency puthavingstances
doesthem. not thatfurther appearIt.inquiry regardingupon

to cause thein this case ahavingwas tendencythere anything
defendant’s Thedistrust the statements.to plaintiff’splaintiff

an acre is no or answer tothe extent ofof justificationignorance
infraud anddefendant’s knowingly intentionally deceivingthe

land,of since he must haveas thehim to quantity especially
and him-availedknown of the intentionallyplaintiff’s ignorance

thusthe fraud com-of it to deceive the plaintiff. Althoughself
to a the contractentitle rescission ofplaintiffmitted not themay

sale, would be under the circum-because rescission inequitableof
stances, oftaken consideration on theit should be Into question

and in case it out thatof the note turnsthe cancellation mortgage,
If the court’s as to the plain-cancellation. findingequity requires

in thisof the farm and suittiff’s delay bringingmismanagement
of the ofdoes not to of rescission contract salethe questionapply

fraud, rescission,to notwith-for this the be entitledplaintiff may
thewould be entitled to it on account of fraudhe notstanding

the wood This would factsto timber.relating depend uponand
tothat do not in the The thecase. plaintiff’s exceptionappear

do fraudthe found not constitute for which therethat factsruling
or is de bene esse.be rescission cancellation sustainedmay

result inAs is tothe decision of the questions likelyforegoing
case, the wouldthe of the the whetherdisposal question plaintiff

be he has suffered from theentitled to a decree for the damages
fraud, ofother relief a equitabledefendant’s without distinctively

nature, whether, if the amended byand the action werequestion
deceit,in for thefor the bill a declaration case defend-substituting

trial,ant would a been considered.be entitled to have notjury

Case discharged.

All concurred.


