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feet,the seven times thenamely, forty-five distancecrossing,
from the southwest corner of the to the wherefactory point she
was killed. If he at that brakes,had seen her time and on theput
or if he had them on when theput was or even aengine fifty

nearer ithundred feet the could thatbe found the acci-crossing,
dent would not have it could be foundhappened. Consequently
that the were anddefendants that their wasnegligent, negligence
the of thecause accident.

overruled.Exception

All concurred.

)Grafton,
7,May 1907.

Page Hazelton,v. Ex’r.

against persona putsWhere claimant athe estate of indeceased evidence the
provelatter’s cash hook and certaincontends that entries therein the exis-

decedent, maytence of a duedebt from the the executor introduce other
entries, although $6.67, purpose showingeach exceeds for the of that the

upon by plaintiff paymentsitems relied the were on account.
The admission settingerroneous of evidence does not forfurnish cause aside

onlyverdict,a if properlyits effect anis to rebut couldinference which not
be ifdrawn the evidence were excluded.

againstThe personfact that a claimant the estate of a deceased made no
during lifetime, althougheffort to collect the debt the latter’s in need of.

competentmoney, tending prove invalidityis as to the of the claim.

Appeal, from the theby court of theacceptance com-probate
missioner’s the claim thereport allowing plaintiff’s estateagainst

Smith,of Charles G. the defendant’s testator. Trial andby jury
verdict for the defendant. Transferred term,from the September
1906, Chamberlin,of the court J.superior by

The contained items of cash which thespecification plaintiff
claimed forwere loaned. The testator’s books of accountmoney
were the at theby executor andproduced wereplaintiff’s request

in evidence the Someput by of the items of theplaintiff. speci-
book;fication on the testators cashappeared and the plaintiff

claimed that such entries certain inchecks introduced evi-and
anddence the testator’s indorsement were ofbearing loansproof

to the testator and of a atdebt due his death theto Asplaintiff.
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initems the cash bookof the foundtheupon probabilitybearing
the the defendant was per-an toindebtedness plaintiff,evidencing

book, eachin the cash exceedingto introduce other itemsmitted
of the$6.67, account between plaintiffan long standingshowing

Thethetestator; to this excepted.the and ruling plaintiffand
of a cashier as toto banktestimony pay-also exceptedplaintiff

him-to the bank notes signedmade the testator byments by upon
and theself plaintiff.

the of an indebted-the of existencequestionAs bearing upon
from testator at the time of the latter’stheto the plaintiffness

before, one Danforth was to sub-and testify,death permittedlong
1901,in and dif-that 1900 and atthe exception,toject plaintiff’s

times, was to his whichsaid he unable notepaytheferent plaintiff
toas The statements testifiedwitness had surety.the signed

and hadthe lifetime of the testator when hemadewere during
all his debts.to paysufficient property

$600,to therecover considerationThe claimed beingplaintiff
farm,as the Peaked Mountainsale of real estate knownfor the

27, 1900, inJune and offered evidence a deedinterest fromwith
Hunt,the infrom and testator to onethe himselfof premises

$600.to As tothe was stated bewhich consideration tending
transaction, inthe defendant introduced evidence atheexplain

the andfor a of the same testatorgiven bybond deed premises,
Andros and to Hunt. Itto one assignedthe plaintiff appeared

testator,to theHunt the and that testatorthat made andpayment
bond,instatedfor the consideration thethe conveyedplaintiff

ofto the note for$600was and interest Androswhich agreeably
1895,sum, 1,$50 $100and each there-payable yearthat January

of theThe to the admission bond.after. plaintiff excepted

8.8. Bennett and David Conant forMoodybell (of Vermont),
the plaintiff.

for the defendant.Wright,,Hosford

Paesons, on the cashC. J. The entries testator’s book were
executor,of initems book favor ofnot admissible as hischarge

each $6.67.items of which exceededmoneyweretheybecause
601;H. 60 152;69 N. v. N. H.Baileyv. Harvey,Remick Rumery,

153, ;N. H. 158­42 Bassett v. 11 N. H.v. Eldridge,Rich Spofford,
If could have made all thethe defendant contents of the167.

a condition thesuch toevidence plaintiff’sbooks by attaching
402;v. 48 N.them H.McDuffie,examination of (Wentworth

Co.,81 N. H. no suchHuckins v. Insurance condition was-­238),
offered, therefore,items were not asThe admissibleimposed.
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defendant. Butin behalf of the were nottheyevidence sodirect
were admitted asadmitted. They merelyor bearing uponoffered

to drawnthe inference be theof sought by plain­the probability
in fromwhich he the same Itthe items book. is toputfromtiff

inclaimedthe items of cash the plaintiff’s specifica­be presumed
cash bookon the deceased’s deliv­and found represent moneytion

testator,to the defendant's Smith. If fromthe plaintiffered by
loan,inferred the delivered was amoneyit could beitemsthese

in account thatthe same andentries inferencerebuttingother
atransaction was onto show the account werepaymenttending

made Smith and offeredThe entries theby by plain­competent.
of aas the statement Proofparty.were admissible onebytiff

made the other entitles thea latter tobyof statement giveparty
which hasof the statement not beenany alreadyin partevidence

limit, orto thatoffered, which tends ofqualify, explain portion
in Wentworthv. 48 N.McDuffie, H.already proof.statementthe

448; Saidell,N. H. State v.63 N. H.402; v. 70Morey,Whitman
ato statement made inabyThis applies partyprinciple174.

Ev., 2116; Hotchkiss,3 s. v.of account. Wig. Deweyhis books
502; v. 4 N. Y.497, Low 247.Payne,N. Y.30

in are notthe described. Theput by plaintiffThe entries pre­
them and the entries offeredbetween the defend­byrelationcise

case, therefore,The affords nonot appear. opportunitydoesant
limitations, ifof the the of aany, upon righta discussion partyfor
of account after have beenhis books astheyof adoptedthe useto

It not thatdoes the booksappearhis wereopponent.byproof
tofor rebut the inferenceany purpose exceptevidenceasused

from thedrawn the items selectedby plaintiff byto besought
drawn,him it must be assumed thatthe case is the items; asand

defendant tended to rebutthe such infer­legitimatelyon byrelied
theuse claimed for books byas the the defend­onlyButence.

to be drawnthe inference thebyrebut sought plaintiff,was toant
items thewhether the relied on defendantby hadimmaterialit is

were for thator whether they competenttendency, purposesuch
of without other“The evidence of thedelivery moneynot.or

raises no of lawthe that itparties presumptionbetweencontract
loan, debt,rather than the abe a of orpaymenttointendedwas

86, 87;Storer, N. H. Haines,67 Fall v.v. 55Coburna gift.”
inference to be drawn fromAs the the admis­sought118.N. H.

contained inof the books of themoney,the receiptofsion
drawn,be it is immaterialnot whetherdeceased, properlycould

to rebut that inference wassolelyadmitted competentevidencethe
effect the evidence could have had wasthe toonlySincenot.or

notwhich could have been drawn if the evi­inferenceandefeat
excluded, couldthe not have beenplaintiff harmedbeenhaddence

admission.itsby
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wasto the defendant to thatpermittedexception, proveSubject
deceased,claimed thethe time when the thenplaintiffat living

solvent, sum,him in a theand was indebted to toldlarge plaintiff
he unable to a note on whicha witness that was thepay plaintiff

“and the Evidence iswas witness mattersurety. anyprincipal
fact, effect,the or of which is to inof tendency, design produce

disaffirmative,mind a affirmative or ofthe the exist­persuasion,
of Durham,some other matter fact.” Cook v. New 64ence of

419, 420; Boardman, 580, 581;N. H. 63 N. H.Cole v. Cohn
558, ;568­N. H. 1 Ev. 38.71 EvidenceWig. having anyv. Saidel,

a facthowever to isprovetendency, slight, particular competent
to to show thatto be submitted the fact. Curtis v. Carjury
516;Works, Welton,73 N. H. Eaton v. 32 N. H. 352. The evi­

todence tended to show that the inplaintiff was need ofobjected
claim,when, deceased,at a time histo themoney according present

Smitli, liad in his a sum inconsiderable cashpossession belonging
failure, situation,him. into The thisplaintiff’s to demand or

to to collect his debt of a debtorattempt for aresponsible consid­
time,erable and after the debtor,until death of his is aalleged

hascircumstance which some to discredit hislogical tendency
claim. Failure to make claim whenpresent occasion therefore

hasexists some tendoncy to the orprove invalidity non-existence
409,of the 412;claim. Stone v. 58 Vt. Slicer,v.Tupper, Strong

“40,35 Vt. 43. Such tofailure act constitute anmay admission
”conductby Ev.,adverse to the claim. 1present ss. 267Wig.

relevant,284. As the evidence was its<jb), admission was not
law,error of even if it beenhave excludedmight properly as too

Austin, 367,remote. Pritchard v. 69 N. H. 369.
The of the banktestimony cashier to the ofpayment money
Smith anby of Smith andupon obligation wasPage competent.

Whether the was available in defencepayment would depend
other bond forupon evidence. The the deed of the land con-

deed Smith and aveyed by by was ofpart thePage transaction
tlieopened by plaintiff the introduction of theby deed and his

claim to the consideration received Smith. Itby was a statement
under the hand and ofseal the Noplaintiff. to its com-objection

nor is it inpetency appears, whatperceived itsway admission
could have Ifthe wasprejudiced plaintiff. madepayment accord-

bond,to the terms of the Smith theing received anatmoney
earlier date than the has him withplaintiff charged it. At the
most, bond, material,the if was not prejudicial.

overruled.Exceptions

Young, J., not been at thehaving present argument, took no
in the decision: the others concurred.part


