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)Strafford,
4, 1907.June

v.Wallace Wallace.

Statutes,175, power18, chapter tothe court has revisePublicUnder section
alimony agree-modify in afor made accordance with writtena decreeand

proceeding.partiesthe to thement of divorce

court,Petition, an thefor the revision of order of supreme
$6,00018, 1885, themade plaintiff alimonySeptember granting

her for divorce for the defendant.adulterylibelupon against
answer that the for wasThe defendant’s alleged alimonyjudgment

seal,the inan of under madebased parties writingupon agreement
ofthe and the of theadopted bywith justiceapproval presiding

asThe is follows:court. agreement

Court.Supreme

. T.Strafford, 1885.Septemberss.

E.Nellie F. v.Wallace Libel for Divorce. WallaceIn the George
W allace.

the of inthe that amount saidalimonyIt is by partiesagreed
dollars, inand of the samethousand considerationshall be sixcase

all claim for andalimony,I present prospective,hereby relinquish
to the of saidhave or hereafter assertand all claim I may property

-,■—•—■E. Wallace.George f (Wallace, l.F. s.Nellie
Witness:

A.James Edgerly.

in full of the above.thousand dollars paymentReceived six
F. Wallace.Nellie

Witness:
A.James Edgerly.

06, it was ruledterm, the court19 of superiortheAt September
inset out the defend-andStone, J., the receiptthat agreementby

a bar to the proceeding,presentdid not constituteanswerant’s
defendant excepted.and the

T. Gunni-Oliver Branch WilliamW. orally),BranchBranch ($
for the plaintiff.James A.son,, Edgerly,and

Hollis, forStreeterand andorally)P. briefSnowLeslie (by
the defendant.
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Parsons, to theTlie in plain­C. J. defendant answerallegesj
favor,in hermodification of a decree for alimonyfortiff’s petition

in underwas based an writingthat such decree upon agreement
e.,i. that theto the divorcethe proceeding,seal between parties

in with the agreementorder for accordancedecree was an alimony
the courtthat the law requiredIt is not contendedof the parties.

or that theas the parties agreementto order agreed,alimony
Ttis conceded inthe court of as to alimony.jurisdictiondeprived

tothat the court had authoritythe defendant’s brief supervisory
made, col­was free fromtheascertain whether properlyagreement

430; 2 Mar. &Cont., Bish.1 s.or unfairness.lusion any Page
915;884; & s. and other author­Div., 702,ss. 2 Nels. Div. Sep.,

notsuch resultsThe of merelyities cited. invalidity agreements
lawa married woman at commonoffrom the ineompetencylegal

in“such mademake but becauseto any.contract, agreements
examination, wouldadvance, if sanctioned the court withoutby

with abetween thea to collusion partieshave tendency produce
them.”of contract betweento the dissolution theview marriage

509; 194;Baum, 58 Ind.5 Moonv. v.Daggett,Daggett Paige
Hamilton, 72;; Adams,­ 349­Adams 25 Minn.89 Ill. v.Hamilton v.

Dausman, 165. stated in the7 Mo. As paragraphv. App.Speck
courtisthe defendant “The notfrom Nelson cited by (s. 915):

if amount is notas to and thealimony;bound theby agreement
made,sufficient, an allowance be or theadditional mayconsidered

and an allowance made for thebe ignored adequatemayagreement
But contends that the of the termsthe defendantwife.” adoption

in the is a conclusive determination thatof the decreeagreement
fair andwas made. The sothe agreement,agreement properly

“decree, in theit was the wasfar as adopted by. merged judgment,
which, . .on face and . rendered a courtits ofbybeing regular

is conclusivethesupported bycompetent jurisdiction, presumption
tofact sustain it was beforenecessarythat every properly brought

Julier, 113,­90,v. 62Julier Ohio St. Am. St.the court.” —­78
establishes,The decree therefore soconclusivelyRep. 697. long

stands, that the was and free from col­as it agreement adequate
; a infor on no other could decree accordance withlusion grounds

have is abeen ordered. The decreethe agreement judgment,
which, as it is found to have been entered and free fromregularly
fraud, even in acannot be attacked directsuccessfully proceeding,

some which renderslike the except upon principlepresent, judg­
to reexamination andments revisionalimony susceptiblerespecting

insufficient to authorize such action as tofor reasons judgments
generally.

foundation of as known in wasThe thealimony, obli-England,
VOL. LXXIV. 17
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to his wife. The ofthe husband decreesupport alimonyofgation
inthe of that behalf of aenforcement wifeobligationwas merely

herlive from husband. theto As meas­separatelegally permitted
the ofsum was need the wife andnecessarilyure of the required

husband, anthe the amount decreed as annualof pay­the ability
ina eitheraffected element. Thebyment was changelogically

of was therefore not asalimonyto the regarded,order as payment
but a determination tofinal as revision fromopena adjudication,

Div.,1 Bish. &to as Mar.require.time circumstances mighttime
“ ‘; 933 a.2 & s. The term1385-1389­ Nels. Div. Sep.,ss. alimony,’

state,and statutes of thisin the means thatused constitutionas
uponis made to a wife aor allowance which divorceprovision

564,v. 24 N. H.Sheafe,bonds of matrimony.”from the Sheafe
317,Parsons, 309, 318,H.567; v. N. ThatParsons 9 319. the

a the termination the mar­uponsum ofallowing grossjudgment
for as understood in therelation—the decree alimony earlyriage

not, in ofthe absencehere—would statutory provision,cases logi­
revision,and was thebe to examination as decree forsubjectcally

Div.,Bish. &in be clear. Mar.mayallowanceannual England,
600; 2 Div. & s. 933 a.Nels.s. Sep.,

1842,in was the as tobyBut it provided legislature, alimony
“children, court,the or that thefor wifeallowanceany uponor

and notice to the adverse revise andparty, mayapplicationproper
court, andorder made such make such newmodify any by may

148,S., e.R. s. 16. Thisbe statutemay necessary.”asorders
construed, and hasthe construction re-been givenhas liberally

reenactments withoutapproval by repeatedceived legislative
182, S.,S., 163, ; L., 15; 175,s. c. s. P. c.c. 15 G.G.change.

“ notice,and the court reviseapplication may18. propers. Upon
made, and make suchorder new orders asany maymodifyand

Cross, N.Crossv. 63 H.necessarybe alimony.”may respecting
. . .444, under statutethis bemay446. “Applications

made,time; and when an is it isat application properlyanymade
it. . . .the to hear and consider On anof courtdutythe

a forfor a revision of decree the to aalimony, rightapplication
statute, is,andthe theby questionis expressly grantedhearing

whether,the be allowed a butshall hearing,whether petitionernot
heard, relief; nota case is made for whether the evidencebeing

received, considered,whether, received and itbe but beingshall
Aof the decree. revision of the decreemodificationfor acalls

made;of the which it wasreexamination evidence uponainvolves
trial, orused on the which have beenmightevidence originaland

isof due not for thatthe exercise cause toby diligence,presented
a modification of the decreerequiresWhether justicerejected.be
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Ela,v.from all tbe facts in tbe case.” Elabe determinedmust
116, 121, 122.63 N. H.

Cross,v. there was no decree or forCross application alimonyIn
Ela,In v.Ela the libelant wasin the proceeding. chargedoriginal

Mallin,Intrial. Mullin v. 60 N.the H.with upon originalperjury
16, $1,500 had awarded as itpetitionbeen wasalimony. Upon

was tothat libelant not entitled and aanythe alimony,adjudged
was awarded for the amount which hadwrit of restitution been

228,Smith, H.v. 55 N. it was held aIn that peti­paid. Spofford
for an additional allowance of betion maintainedalimony might

ofthe libelant after the death the libelee. The petitionby may
the after amaintained libelee divorce hex husband.be by granted

564.24 H. A for annualSheafe,v. decree paymentsN.Sheafe
abe to one for sum. v. 36changed Sheafe,may gross Sheafe

155, 156.N. H. The is maintainable no casepetition isalthough
Folsom,made for the of divorce. v.Folsomquestion 55reopening

N. H. 78.
theAs under statute order beany reex­respecting alimony may
revised,and the noamined court has to frompower theexcept

of the an orderstatute inalimony accordanceoperation decreeing
of the Ifwith the the question were at all inagreement parties.

doubt, the liberal construction heretofore the statutegiven would
it in of theresolve favor maintenance of the It ispetition. said

inthere is conflict authoritiesthat the the whether,upon question
statutes,under similar the fact athat decree for was ren­alimony

in withdered accordance a previous of theagreement parties pre­
Cont.,its examination and 1cludes revision. s. 430.Page As

is the ofthe the in aquestion meaning language particular statute
state,with reference to the law and of thepractice particular these

not furnishdecisions do material aid theupon legislative purpose
The case that hashere. been foundonly a con­reaching contrary

clusion, under circumstances identical tosufficiently be of value
case, Henderson,in is Hendersonpresent 141,­the v. 37 Or. —­82

741, L.Am. St. 48 R. A. 766. The court inRep. this case refuse
follow the Blake,to in Blake v.opposite holding 75 339,Wis.

said,it is ofthe the ofupon ground, strong tendency adjudication
elsewhere; but no cases are cited indirectly Thepoint. opinion
concedes that the tbeofincorporation in theagreement decree

“ the of the ofinvolves court its inapproval validity moralsgood
toand as conformable . .public . and ofpolicy, its fairness

and of butadjustment,”equability apparently loses ofsight the
fact that the decision of these questions considered to be involved

action,in the decree constitute the revisionjudicial of which can-
not be excluded from thelogically operation of a statute which

ofauthorizes the revision suchany action toas alimony.
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that a or decree renderedIt be conceded byjudgmentmay
or withoutcannot be set aside modified the consent ofagreement

fraud,for when the does notagreement requirethe parties except
v.to it Beliveau AmoskeagMfg.sanction give validity.judicial

225, aCo., H. 229. The does not because68 N. principle apply,
rests, onnot on the but the decisiondecree for alimony agreement,

raised the thebythe ofquestions presentationof judicial agree-
be based' it isthe decree on themayment. Although agreement,

a onin that decree be founded thethe sense mayso based only
libelant, noor other evidence. There can beof the•testimony

without of thethe interventiondecree for alimony by agreement
is submitted for the considerationThe evidencecourt. agreement

evidence,-is not of thethe The agreement,of court. judgment
all Aof the court the evidence.of conclusion upon judg-but the

thecannot be set aside without con-ment rendered by agreement
for which would theof causes authorizeexceptsent the parties,

thebecause court cannot alterof the agree-agreement,abrogation
made,have or forwhich the make newments parties agreements

aside,were set the remain-them. If such a agreementjudgment
force, result of thein the would be theonly affirmingfulling

statute,underEven the the court .has no-original judgment.
as which thethe tomodifyto revise or agreement alimonypower

is whether thequestionhave made. The only openedparties
Thethe statute authorizes thefollowdecree should agreement.

modification, onif of the former decision thisrequires,justice
the can benow here is whether decreeThe only questionpoint.

it should be is a not reached.Whether question yetrevised.
terms the theclaims that the ofby agreementThe defendant

for additional alimony.is from applyingprecludedplaintiff
not,of oris a correct theWhether this interpretation agreement,

Ifmaterial. the allowanceto be very alreadydoes not appear
allowed,will theis no increase be even if plaintiffmade adequate,

named; ifto forever content with the sum whiledid not beagree
increase, the the suman of agreedrequires inadequacyjustice

afinal will be a sufficient for refusalas a reasonadjustmentupon
this wasAs of theto follow the agreement. portion agreement

decree, it be that thein the must inferred presid­not incorporated
the or considered the courtdid not approve provision,ing justice

an v.make such order. 37had no to Campbell,power Campbell
the the formerBut without reference to ofWis. 206. grounds

thendecision, as to which were areall alimony openquestions
all 'thatthe evidence maynow for decision upon competentopen

offered, the of the whateveragreement parties,be including prior
have been.mayit

the sealed wasfurther contends thatThe defendant agreement



261v. Wallace.WallaceN. H.]

hadand the decree becomethe divorce wasmade after granted
seal ofas a undereffective, it is to be treated dischargeand that

to Whetherdifferent order asfor a alimony.toall applyright
of the relationmarriage formerlyto the terminationsubsequent

thethe released to defendantplaintiffbetween the partiesexisting
statute, whether the agreement producedunder theall her right

contention, if an was under-whether such agreementthatsupports
theare discussion ofit is questionsmade binding,standingly

mere for nowould bethe time speculation;which at present
in thewas superiorof after presentedclaim discharge judgment

are found.to a claim Thecourt, no suchand facts relating
wasin answer that the decree basedhis upondefendant alleged

seal, made the ofunder with approvalinthe- writingagreement
must nec-Thethe justice. agreementand adopted by presiding

it. It isthe decree based prospectivehave uponessarily preceded
is to be the thatterms, consideration saidin its as the agreement

dollars, ofis entitled as thebe thousandthe shall sixalimony
a interm, as document theand iscase and apparently designed

case.
as to thea fact that the alimonyIt is found as parties agreed

and in theThere is no recordthe finding nothingbefore hearing.
matter of law that thecan be inferred as partiesfrom which it

tointended, was to dowhen the anything exceptpaper signed,
in terms of the oral made beforethe agreementexpress writing

in amend-If is error thethe there pleading, uponhearing.
found, of lawcan and the questionsment the facts be presented

stands,As the case thesuch can then be considered.by finding
divorce made an as tothe agreement alimony.parties pending

court, aand evidence to thethat satisfactoryUpon agreement
a thewas made. newalimony ques-decree as to Upon hearing,

a should now be made.tion will different decreebe whether

Case discharged.

Bingham, J., did not the others concurred.sit:


