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tract of between the Wallaces and Prince. Inagency-existing
contract,that far the situation,so as bill the thealleges pledgors

have no interest which would be if the contention ofprejudiced,
if,the Wallaces should be sustained. And hand,on the other it

should be that theheld dividends should be to Prince as trus-paid
tee, the in finaltherights of the andpledgors’ disposition money
stock would not be affected. That ais in which the'question

is not and whichinterested does notplaintiff occasion it incon-any
venience or embarrassment. It seeks in themerely protection

theof dividends. Whether thepayment is therightful payee
absolute owner of the whether his title to it is ormoney, legal,

both,or withequitable, reference to third or whether is-parties, he
bound to account forultimately the anddividends stock to-

trust,some undisclosed cestui are questions whose solution is-que
not for the of the andnecessary protection plaintiff, consequently
it is to them inunnecessary speculate the ofupon present aspect
the case. The overruled,demurrer was and the orderproperly

be,must

overruled.Exception

Chase, J., did not sit: the others concurred.

Merrimack,
4,June 1907.

v.Dustin Curtis.

contractual,parties purely liabilityWhere the relation the is thebetween of
negligence uponone to the in another action of tort for must be based

positive imposesduty relationship,some the ofwhich law because the or
upon performance providednegligent bythe of some act for the contract.

against personalA tenant an acannot maintain action of tort landlord for
injuries resulting repairsafrom mere omission of the latter to make ac-

agreement.cording to his

Case, term; 1900,for Trial at the Octoberpersonal injuries-.
J., and aof the court before C.- A non-Blodgett,supreme jury.

evidence,suit was ordered at the close of the and heplaintiff’s
-excepted.

tenants,The defendant owned a severaloccupied bybuilding
and a hall which was rented a of Odd Fel-containing by lodge
lows of which the awas member. Whether the was-'plaintiff lodge
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noi, 11, 1898,Marchdid appear.or a corporationassociationan
branchthe Rebekahofawas attending meetingwhile the plaintiff

the ceil-froma fall of plasteringhe was injured byof the lodge,
in thethe defect plastering.ofHe had no knowledgeing.

16,1886, a termforon Marchto thelet lodgeThe hall was first
$81, tothe defendantof agreeingan rentalat annualof five years,

1892, wereDecember, 1891, thereand January,Inmake repairs.
oftenantasin the continuingresulted lodgewhichnegotiations

of theIf the terms original$100.ofat an annual rentalhallthe
found.not bethe lease couldtowere reduced writing,letting

Theof a written lease. plaintiffevidenceno definiteThere was
the shouldthat1892,in when it was lodgearrangedwas present

“ ifasked, Whattrial was change,At the heas tenant.continue
“rental,” Theand he pricein' the replied,was madeany, original

a$100raised to year.”was
Dustin, a witness forMrs.defendant’sto the exception,Subject

husband,1899,in the defendant’sthatthe testified April,plaintiff,
hall, her hetoldin and thewas herwho agent letting managing

accident, thetheA time beforethe shortwas to make repairs.
fallen,hada of theinformed that plasteringdefendant was portion

needed,werea to what repairsand her sent seehusband person
Theremade.were everthat any repairsbut there was no evidence

it becameat the wherethe pointwas evidence that plastering,
that winterfell, from duringand had been wet leakagedetached

from.before, the water camenot whereand but it was shown

Itowe, theMartin for plaintiff.<f*

Hollis, for the defendant.Streeter $

Bingham, thatJ. It is clear the evidence theupon premises
inhe his werewhich the was when received injuryupon plaintiff

of a tenant. It is clear thatthe and control equallypossession
awas at the time as of the defend-the not presentplaintiff guest

ant, that he wasor her invitation. The claimsupon plaintiff
tenant, a of the tenant. It is doubtfulthere as the or as guest

con-whether the is definite to warrant eitherevidence sufficiently
; if as a ten-clusion but we assume that the wasplaintiff present

ant, was that the defendantthat one of the terms of the tenancy
all and that the injuryshould make repairs, plaintiff’snecessary

does not followwas due to the defendant’s omission to itrepair,
that this action tort for can be maintainedof negligence against

of her in unless herthe defendant because omission this respect,
law, well asfailure the breach of a asconstituted duty imposed by

of thethe breach of an created the par-obligation by agreement
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. .ties. is the of a“Actionable neglect duty.negligence legal
. within theTo the case of actionablecategory negligence,bring

shown,some or a breach of someact must be positivewrongful
. no. . The to do is a Theduty.duty. duty wrong legal

is, andtoduty against wrong generally except­protect speaking
trust,in nature of a a moralcertain intimate relations theing

enforced law.” Buch v. Com­not or byobligation only, recognized
257, 260, 261; Co.,69 N. H. ete. Co. v. Shoe 71pany, Pittsfield

522,N. H. 531.
73, Jervis,Earle, J.,B. inIn 10 C. C. ofv.Courtenay speaking

511,Brown, said;Q.3 B. “That case willthe case of Boorman v.
that anfound the where there isbe to principleproceed upon

creates a an action onwhich itself duty,employment, employment
for of that it consistthe case will lie a breach duty, mayalthough

in made into an the coursecontrary agreementdoing .something
the whom the is cast.of such by party upon dutyemployment,

case,. . . hadBefore that it been theupon authoritysupposed,
B. & C. that the violation of aof Corbettv. Packington 268],[6

bare without such be the subjectany general duty, mightpromise,
not Withoutof an action of tort. That is so.clearly altogether
between actions of contractthe well known distinctiondestroying

tort, inand I think we cannot hold the counts thisactions of
500,Tucker, 1 H. & N.to be well In v.declaration Leggejoined.”

Pollock, B., in actions of con­C. the distinction betweenstating
“tort, oftract and actions of said: Where the foundation the

framed,contract, in declaration is itaction is a whatever theway
ultra the con­an but where there is ais action of dutyassumpsit;

tract, in And in Tattan v. Rail­the declare case.”plaintiff may
844, J.,Cockburn, in said:2 E. & E. theC.way, considering subject,

“ anWhatever be the distinction between arisingmay obligation
lawof.a contract and a the common onby per­out duty imposed

contract,into a it is to refer to the casessons impossibleentering
called, thatto which our attention has been without theyseeing

a defendantsestablish that was theduty imposed upon [common
realm,... custom of the so soon as enteredtheby theycarriers]

of the termsinto the contract with the andplaintiff, independently
fit,The had he haveof the contract itself. plaintiff might, thought

contract; toaction on the but he was also entitledhisbrought
for the breach of their common-law duty.sue the defendants

course, cannot, thethé latter he tochosen accordingHaving
.authorities, .an action of contract.be said to have brought

case, in in sub­an action on the not form butonly,The action is
See, Tuttle v. 145stance.” the same subject, Company,upon

382;169; Railroad, N. 1 Am.v. 87 Y. Ch. Pl.Mass. Rich (16th
196.ed.)
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authorities, it be statedwith the mayIn accordance foregoing
thethe relation between par­of law that where oidyas a principle

in ofcontractual, to the other an actionthe of oneis liabilityties
whichbased some dutymust be upon positivetort for negligence

or because of thebecause of the relationship, neg­the law imposes
forin act which the contractmanner which some providesligent

contract,a where there isdone; that the mere violation ofandis
an Thisnot the basis of such action.is beingno duty,general

this suit that ofso, between the to beingand the relation parties
tenant, inand been decided Towne v.and itlandlord having

317, law aN. that is68 H. no duty imposed by uponThompson,
leased for the benefit ofto make premiseslandlord repairs upon

the tenant’s it follows that thetenant or a member of family,his
ofbecause of the mere failureaction cannot be maintainedpresent

fact,to In it isto her repair. gen-the defendant keep agreement
tenant, a of his or hisheld that a member family, guest,erally

in tort for due to his omis-cannot sue a landlord personal injuries
andwhich have into thesion to passed possessionrepair premises

tenant, to makeof the even if the landlord hascontrol agreed
69;95 Me. Tuttle v. 145v. Coffin, Company,repairs. Shackford

Schick,169; Smith, 129; Fleischauer,R. I. v.Davis 26Mass. v.
210, 211; Mandel, Y.v. N.26 N. Y. Div. Frank 76 App.App.

358,Dusen, ;413; N. Y.Stelz 93 Div. 359­Div. v. Van App.
417;N Y. Div. Sherlock Rush­Kushes v. 99 v.Ginsberg, App.
Scholtz,598; 101 Y.more, N. Y. Boden v. N.99 Div. App.App.

; 45; 438;Hamilton, 1 L. T.1­ v. 140 Ind. McAd. &Div. Feary
T., 231,592;L. & s. 18 Am. & Enc. LawJones Eng. (2d ed.)

;234­ 24 1115.Cyc.
of the be of with­The other contentions may disposedplaintiff

There was no evidence that wouldout extended consideration.
the ceil­authorize a that the defendant defectiverepairedfinding

Lamb,in a v. 69and did the work mannernegligent (Edwardsing
Co.,599; 522,H. Pittsfield etc. Co.v. Shoe 71 N. H. 533: GillN.

Middleton, 479; 236;477, v. N. Y.105 Mass. Baird 57v. Daley,
Scholtz, N. Y. Div. nor that the waterBoden v. 101 whichApp. 1),

athe and fall was due to roof over whichcaused to loosenceiling
full and which becamethe retained control leakydefendant

ifof failure to it could be said thatbecause her even herrepair,
ofcontrol tire roof would her the todutyimpose upon repair.

Platt, 458; Green,v. v. 10172 Mass. Conn.CheeseboroughCompe
119;318; Genin,v. 45 N. Y. Purcell v. 86 Ind.English,Doupe

T.,; ; 612;L.34­ Cole 66 Wis. 500­ Jones & s. 18 Am. &v. McKey,
­Enc. Law 218. The nonsuit was ordered.properlyEng. (2d ed.)

overruled.Exception

Walker, J., did not sit: the others concurred.


