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can be found that failed to thewhich it they perform any duty
master and servant on for therelation of themimposed plaintiff’s

benefit.

overruled.Exception

All concurred.

Ooos,
4, 1907.June

Harriman v. Moore a.&
publichighway highway bya of record became athatEvidence ofreason

objectionableyearstwenty groundis on secondaryuser not the that it is
proof.

open public publicLand or dedicated to the will high-thrown not become a
may used,way, long uponbe ifit the travel it ishowever limited to travel

ferry;toll-bridge employedif general publicto and from a or but it is for
travel, although exclusively purpose, maynot utilized for that it become

twenty yearspublic highway bya user.
publicgenerala road was used for twentyEvidence that travel for more than

during keptyears, repair,the inwhich time it findingtown warrants a
public highway byathat it user.became

places highway escapean in a liabilityOne obstructionwho cannot to a
therewith,injured by groundcollision ontraveler the that the latter’s

control,frightened beyond frightand if oughthorse the ofwas the animal
reasonably anticipated provisionto been andhave some made for the
contingency.

plaintiff negligencein required provean for isThe action not to that his
solelyinjury defendant,thedue to fault of thewas if his inown conduct

wayno contributed thereto.

Case, for topersonal injuries have been causedalleged theby
of a in Gorham,•obstruction the town ofpublic highway upon

waswhich the withplaintiff her Trialtraveling daughter. by
verdictand for the Transferred fromjury plaintiff. the Decem-
1906,term, Stone,ber of the court J.superior by

The evidence tended to the facts:prove Thefollowing defend-
inants were in a ofengaged putting system water-works under

Gorham,with••acontract the town of and had made excavations
ofnear the scene the accident for the of water-purpose laying

At the time of the accident thepipes. hadhorseplaintiff’s
atbecome locomotives on the offrightened tracks the Boston &
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and Thein the had shied to the right.Maine Railroad vicinity,
thewho was was unable to preventdriving,plaintiff’s daughter,

the of teams directlyfrom or from to righthorse passingshying,
first and a line ofthe horse between the teamahead. She guided

road,of the and wouldon the side probablyrocks lying right-hand
wheel of thethe team if thesecond right-handhave safely passed

laid the center ofhad a rock which nearernot struck largewagon
which had been unlaw-than andthe road those previously passed,

defendants.in of thetraveled the byleft the part highwayfully
accident, wasthe daughterto the moment of the plaintiff’sUp

that thethe horse. There was evidenceher best to managedoing
forin used travelhad been for general publicquestionhighway

had ittime the townwhich keptabout thirty-seven years, during
at thethat the time of the accidentin It also appearedrepair.

control, andwashad becomehorseplaintiff’s frightened, beyond
was actually running away.

movedthe defendantsAt the close of the evidenceplaintiff’s
nonsuit, failed to estab-a on the that the hadfor ground plaintiff

acci-a the where thethe existence of at pointlish highwaylegal
denied, defendantsThe was and thedent motionhappened.

to of theirThe also the denialdefendants exceptedexcepted.
for the instructions to the jury:request following

someThe not todefendants were guard againstobliged(1)
foreseen, in of which thecondition not consequenceextraordinary

ofor narrow meet all theroad became too too to exigenciesrough
forinsituation. If the was suitable conditionthe highway

manner,in the the plaintifftravel conducted ordinaryordinary
cannot recover.

at aIf had takenfind that the horse frightyou plaintiff’s(2)
locomotive, wasthe the occurred runningand at time accident

recover, thethen cannot allegedthe plaintiff althoughaway,
used.limits of the road as traveled andobstruction was within the

recover,to the toIt is in order enable plaintiffnecessary,(3)
have thethe in the should beenthat obstruction highwayalleged

accident, thereto.cause of the no other cause contributingsole
accident,If, actuallybefore the the horse from cause becameany

occurred, thewas the accident defend-uncontrollable and so when
inliable, beare not even- the rock mayants though question

within traveledfound to been the limits of the way.have
means morethe noloss of control driverbyMomentary(4)

of thethe or sudden startingthan loss of control due to shying
theTherefore, in for recoverhorse. order the to onplaintiff

control,hermomentarily out ofthat the horse was-theory only
didthesatisfied that horse not practically passthe must bejury

■Ininstant.for anthe of the plaintiff, exceptcontrolbeyond
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evidence,believe,words, that theall theother unless you upon
butcontrol of the horsehave immediatelydriver could regained

rock, must be forin with the verdictfor the contact yourcoming
the defendants.

Jesse F. for theLibby, plaintiff.

Marble,Ttich for the defendants.

Bingham, J. The that the verdict shoulddefendants contend
for That the wasaside the reasons: plaintiffbe set following (1)

that in was ato show the question public high-highwaypermitted
over,orof travel forevidence public twenty yearsway, by general

record; or if itfirst that it was not a ofwithout showing highway
was, that if the evi-that the record could not be produced; (2)

was not to warrant a ofwas it sufficientdence competent, finding
it did not that the travela because publichighway, appearpublic

have included travel to and from a ornotmay toll-bridge ferry;
that certain instructions wereand requested improperly(3)

denied.
“1. are such as laid out in theare modeonly pre-Highways

statute,therefor or as have been as such forscribed usedby public
thereon, than and fromother travel to a ortravel toll-bridge ferry,

67,S.,P. c. s. 1.for twenty years.”
methods, least, areTwo at our statutes forprescribed by laying

is and theout One before select-by petitionhighways. hearing
S.,inmen of the town which the is situated. P.proposed highway

67, 2; Morse,c. s. State 50 N. H. 9.v. The other is where the
“river, inof a town on the Connecticutselectmen pursu-acting

town,a the into aance of vote of enter contract with the officers
inof the town or towns Vermont and the realadjoining purchase

easement,estate, or the or franchise of a orprivilege, ferrybridge
ante, 197; S.,for the O'Neilv. P.corporation, highway.” Walpole,

67, 12, 13.c. ss.
But timefrom immemorial we have had user. Suchhighways by

are not established to certain statu-highways according prescribed
methods, but from the use of the landtory uninterruptedarise

for travel and the continued andthe townbypublic recognition
use;the landowner of the to make such and theright provisions

1, 67, Statutes,of section Public to ofchapter relating highways
character,this define what shall be and conclu-simply competent

of theirsive evidence existence.
“Nashua, 192, 199,In Stevensv. 46 N. H. it is said: When our

make astatute user to evenrequired twenty years public,highway
it have been dedicated and thatbeforethough might accepted long
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think it was intended fortime we that such useexpired, public
sufficient,of time be not to be conclusivethat should onlylength

landowner, inbut the town or whichcitythe suchagainstagainst
dedication,In case of a suchis located. user is conclu-highway

and inevidence of an case there is no evidencesive acceptance;
dedication, time,such use for that if uninter-of yetany express

continuous, adverse,and would be ofconclusive evidencerupted,
it aa thus to use as both the land-public againstright highway,
or town.”owner and the city

user,andhave of record eachAs we byhighways highways
anddistinct methods of as the samedependent upon proof, high-

in be a of andsome instances both recordway may highway by
user, fact does not the latter method of itssuch deprive proof by

and it ancharacter render to a oforiginal attempt prove highway
evidence.record by secondary

of2. The second contention the defendants is basedevidently
1,an of the oferroneous sectionconception chapterupon meaning

67, in 1842.of the Public Statutes. This statute was first enacted
“ No that laidIt then read as follows: has not been outhighway

to statute law shall be deemed a unlesspublicagreeably highway,
has been used the for a term of time not lessthe same by public

than and no thrown to thetwenty years; highway open public,
travel,would not forthe use of which be necessary except-public

of over a shall everfor the travel being purposes toll-bridge,
a unless the same shall laid outdeemed bepublic highway, agree-

S., c, 53,R.to statute law.” s. 7.ably
of the was untilThe statute not the revisionlanguage changed

57, 7;S.,of 1867. It then assumed C. c. s.its present form.
68,S., c. theG. s. 8. But from the note tomarginal appended

itin their to thesection the commissionersby report legislature,
that while different made use of from thatwasappears language

it was not the intention to the mean­previously employed, change
S., iv; Ib., 69,of law. G. c. s. 8. Thisthe Comm’rs’Rep.ing p.

fact, in with thattaken connection the settled rule of construction
“ a ofthe of shall not be deemedmere change phraseology change

law, an ofthe unless such intentionevidentlyphraseology purports
” Holderness, H.(Jewellthe work a v. 41 N.tolegislature change

Harriman, 25, 27;161, 163; N. H. Insur­Stewart v. 56 v.Sleeper
401,Co., in theance 56 N. H. and there pres­being nothing406),

a of intention far as the effect ofent statute soindicating change
a or the establishment'oftravel to and from ferry upontoll-bridge

concerned,a is it follows that the law is to be construedhighway
so,first it isas the same as when enacted. Thismeaning being

is, land isthat of the statute that whentheapparent meaning
will not athrown or dedicated to the the becomeopen public, way
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used,however it be the travelmay providedpublic highway, long
it is to and from alimited travel to or andtoll-bridgeupon ferry;

travel,if it used for notthat is general public although exclusively
travel, it afor such becomemay bypublic highway twenty years

user.
The evidence chattended to the inplaintiff’s prove highway

had been used for travel for more thanquestion general public
which time had inthe town ittwenty years, during kept repair,

and was sufficient to warrant the conclusion that it was a public
Nashua, Petition,user. Stevens v.byhighway supra; Campton’s

197, 198; Portsmouth,41 N. H. N.v. 35 H. 303.Willey
3. There was some evidence to that at the timetending prove

of the accident the hadhorse become wasplaintiff’s frightened,
control, and was and theaway, defendantsbeyond actually running

substance,the court the into thatrequested werecharge jury, they
not bound to that horses of travelers theanticipate upon highway

uncontrollable;would become and ifthat the accidentfrightened
control,to the occurred while her horse was her inplaintiff' beyond

of the defendants narrowed theconsequence having up highway
obstructions,with that would not make them thatresponsible;
were to andboundthey only accidentsanticipate provide against

control;to travelers while their horses were within their and that
unless the inobstructions the were the sole causealleged highway

accident, thereto,of the no other cause thecontributing plaintiff
could not recover.

defendants,Whether the in evidence,view of the above were
toentitled have the first of the to thepart request given jury

the whetherdepends there wasupon question evidence fromany
which it could have been found that the defendants should have

that horses ofanticipated travelers the inpassing along highway
the of the accidentvicinity become and uncon­might frightened
trollable, and that their inconduct thenarrowing up highway

evidence,render it If there wasmight such thendangerous. the
fact that the horse was controlplaintiff’s without herbeyond fault
would be a mere condition which the defendants should have pro­
vided and the was for theagainst, question Co.,Ela v. Cablejury.

1, 3, 4; Railroad,71 N. H. 568, 573,Brown v. N.73 H. and cases
there cited.

Tt in evidence that the inappeared the of thehighway vicinity
accident was located beside the tracks of the Boston & Maine
Bailroad, whichupon be,locomotives were liable to and that the

horse tookplaintiff’s at locomotivesfright thoseupon tracks.
evidence,From other,this if from none it could have been found

that the defendants should have that horses ofanticipated travelers
therepassing become andalong uncontrollable,might frightened
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intbat were notand tbe defendants againstnegligent providing
denied,wasa Tbis of tbesucb part requestcontingency. properly

tbe remainsand tbe same is true of tbat to be considered.portion
liable,in orderIt was not to render tbe defendants tbatnecessary,

find tbat tbe due totbe should wasjury injury solelyplaintiff’s
inif conduct notbe defendants’ ber contributedwaynegligence,

395;78 N. H. Nashua etc. Co. v.thereto. Hanson v. Railway,
159; 197, 215;Railroad, 4262 N. v. N. H.H. Enfield,Winship

50;44,41 N. H. 35Clark v. Norris v.Barrington, Litchfield,
N. H. 271.

overruled.Exceptions

Parsons, J., did not sit: the others concurred.C.

)Merrimack,
29,June 1907.

Englandv.Hub Construction Co. New Breeders’
a.Club &

remedyappropriate by rightis to enforce of stock-Mandamus the which the
records, accounts,inspection papersan the andholders and creditors to of

corporation.aof
permit inspectioncorporation wrongfullyof a refuses to an ofThe clerk who

accounts, penaltyrecords, papers thereby made theand is not liable toits
14, chapter 148,prescribed by Public Statutes.section

unpaid againsthaving an and demand an insolventa creditor overdueWhere
inspectioncorporation righthis anenforce to of its records andseeks to

accounts, inspectsufficiently allegespetition if it his tois definite desirehis
entitled,containing specifiedpapers to he and setsall information winch is

itsto his debt or collection.the relation of such informationforth
corporation inspectstatutory of to andright a creditor a its recordsThe of

upondependent upon purpose inspection,of the noris theaccounts not
admissibility proceedingin aas for the col-of the documents evidencethe

lection of the debt.

5from termPetition, mandamus. Transferred tbefor April
Chamberlin, J.1907, tbe court Tbe allegesof by petitionsuperior

Club, anBreeders’are creditors of tbetbat tbe havingplaintiffs
tbetbat tbatand demand corporation;overdue unpaid against

and in bisbas posses-Hollis is clerk of tbedefendant corporation
accounts, wbiebrecords, and tbe.ofsion certain papers corporation,

records,demand, tbe clerk’snamely,relation to tbebave plaintiffs’


