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Railway.Madigan, Adm'r, v. Berlin Street

negligence,A the in ancannot bo ordered for defendant action forverdict on
incredibilityground testimony plain-of inherent of the in behalfthe of the

preponderance by defendant,in the adducedtiff and a evidence the unless
men, upon proof,reasonable a considerationit is certain that of all the

unanimously adversely plaintiff.decide the issue to themust

Case, the death of thefor intes-negligently causing plaintiff’s
Trial and verdict for thetate. plaintiff. Transferredby jury

term, 1906, Stone,of J.,from the December the courtsuperior by
on to the denialthe defendants’ of a motion for anexception

ina their favor.order verdictdirecting

Jr.,F. Hollis and ThomasH. forHenry Madigan, the plaintiff.

Q-ossMarble, Tardivel, andRich Foster Foster (ofSf
for the defendants.Maine),

intestate,Chase, aJ. The about sevenplaintiff’s boy years
old, run over and awas car on thefatally injured by defendants’

Berlin,inin Main street the Frenchrailway opposite Catholic
convent. The convent is on the of street,side thewesterly and
the defendants’ track is on the side,extremerailway easterly the

rail within about six feet of the fenceeasterly being thedividing
land.street from the On the side ofadjoining easterly the fence

railroad,and near it is ato there branch which is operated by
intestate,The withsteam several ofpower. his ofcompanions

the same beenabout dismissedhaving just from a inage, school
routine,inthe convent accordance with its daily went across the

and the fence to watch astreet upon locomotive andgot train of
cars that were over the steam railroad.passing As the defend­

car or was about toants’ thepassed, fence,children onpass, the
the intestate from the fence and either inalighted stepped front
cf, or the car and received theagainst, injury of.complained
The thatevidence tended to from the conventprove pupils schools
wrere around and near the defendants’ trackusually theopposite
convent at the of thehour when theday intestate was injured.

The theby consisted ofnegligence alleged plaintiff the fast
car,of the ofthe acts the motorman indriving fromlooking away

children,the track as the car the and theapproached omission to
the orbell other of thering car’sgive warning approach. The
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laid before the evidence to alljury theseplaintiff tending prove
The defendants do not the orquestionpropositions. relevancy

of the but thatplaintiff’s testimony, they say portionscompetency
incredible, it, whole,andit are that as aof wasinherently greatly

their and thatby testimony, wereoutweighed consequently they
into have a verdict ordered their favor.entitled The record does

such innot disclose the orabsurdityany plaintiff’s testimony, any
in the of thesuch defendants’ aspreponderance weight testimony,

the conclusion thatwould reasonable menimpartial, wouldjustify
find, it,from a consideration of that theunanimously boy’s injury

due the defendants’ inw'asnot to some one or more ofnegligence
If the motorman wasthe fromparticulars alleged. looking away

fence,didand not notice thethe track the he wasboys upon —if
without tothe car theany ofdriving regard probable presence

near the track at thatchildren and hour ofdangerously place the
actual ofor to the the childrenpresence the fence atday, .upon

time,- be foundthat that he didreasonably not exercisemight—it
that requiredthe care under theordinary prudence circumstances.

fence,if he saw the theEven boys upon ordinary wouldprudence
in view of their tenderseem to that somerequire, years, precau-

be taken to avoid intions should them case sud-injuring they
fence,down from the if theirdenly stepped especially attention

the andfixed locomotive trainuponwas over the steampassing
It cannot be said withrailroad. confidence that reasonable men

inthe motormanunanimouslywould that chil-justify assuming
of that would remain on the fencedren while his carage passed

them, if were awarenot of itstheyespecially approach.
It is that the of the bell would haveringingargued frightened,

and caused them tothe children into a ofjump place danger.
adiscloses that inThis consciousness were asuggestion they

car,because of the and that careposition approachingdangerous
in the car them. Whetherpastwas therequired driving require-

bell,care would beof satisfied theordinaryments orby ringing
it,to is a which men differ.by question uponomitting ring might

of of aThe absence evidence rule or custom the bell k>requiring
under such doesbe circumstances notrung conclusively prove

it not to be Itthat be inferredought rung. might reasonably
bell,fact that the car was with afrom the that it was toequipped

used when circumstances called for itsreasonablybe use to notify
car,liable to be the of theinjured by car’spersons moving

Moreover, the use or non-use of the bell was not theapproach.
care tomeans of avoid the Itonly exercising injuring boys. may

tobeen the car and warn themnecessaryhave tostop orally look
it while it them.for Like of factpassed questionsout were
in the whether the intestate exercisedquestioninvolved ordinary
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itfact whichraised ofThe testimonycare. conflicting questions
the decide.was of tothe province jury

overruled.Exception

All concurred.

Coos,
29,June 1907.

v. Berlin MillsMoore Co.

flowage riglits byAn of a awho creates reservoir means of dam notowner is
damages percolation water,bylandliable for caused to other the of unless

unreasonable;propertyof hissuch use is and the reasonableness of usethe
question fact,a to be in allis of determined view of the ofcircumstances

particularthe case.

Case, for to the land caused theinjuries plaintiff’s by percola-
river,tion of water from .Dead across which the defendant main-

Plea,a the Trialtains dam. issue. and verdictgeneral by jury
term, 1906,for the Transferred from the December ofplaintiff.

Stone,the court J.bysuperior
claimThe sole was for occasionedplaintiff’s theinjuries by per-

colation of water from the defendant’s land thepond ofthrough
Grand Trunk into her Her land isRailway boundedsand-pit.

railroad,land of the is notby to theeasterly defend-contiguous
river,ant’s or Deadto and is from 97 to 183 feetpond distant

Thetherefrom. defendant claimed that one question was whether
it a of'was reasonable use the stream and itsmaking adjoining

didlands. The court not submit that to the butquestion jury,
ifthem thatinstructed the defendant “sees fit to build a dam
andacross that the in flow,water natural ithighway stop its

would liable for allbe then that occurred todamages byanybody
andreason of inthe waterup its naturaldamming stopping flow.”

To instructionthis the defendant excepted.

Sullivan,Jesse F. and Edmund theLibby for plaintiff.

Erew, Jordan, Marble,Morris and Rich for theShurtleff
defendant.
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