310 ROBINSON v. STAHL. [T4

Cobs, 2
June 29, 1907.

ROBINSON ¥. STAHL.

A statement as to the circumstances of an assault, made by the victim after
the lapse of so brief an interval as to form an incident of the main transac-
tion, is admissible in evidence in favor of the declarant, as part of the res
gestae.

Evidence that a witness declared his intention to testify for the party paying
him the most money is relevant upon the issue of his credibility.

An exception to the admission of evidence relevant to any issue in the case
ordinarily raises no question of law.

TrESPASS to the person. Trial by jury and verdict for the
plaintiff. Transferred from the December term, 1906, of the
superior court by Chamberlin, J.

During a quarrel the defendant ejected the plaintiff from a
house so roughly that she fell and injured her arm. Subject to
the defendant’s exception, testimony was admitted that before the
plaintiff regained her feet she said the defendant pushed her
down. Subject to exception, the plaintiff was permitted to show
that a witness for the defendant had said he should testify for the
side which paid him the most money.

Jesse F. Libby, for the plaintiff.
Sullivan § Daley, for the defendant.

Youne, J. Statements made in the course of a transaction, or
so soon thereafter as to form a legitimate part of it, are admissible
in favor of the party making them in so far as they tend to explain
it or the relation of the parties to it. Murray v. Railroad, 72
N. H. 82, 87. Consequently, it cannot be said as a matter of law
that the court erred in admitting the plaintiff’s statement as to
the cause of her injury; for there was evidence from which it
could be found that it was an incident of the assault. The defend-
ant’s contention that there was no such evidence is not sustaihed
by the facts; for although the case does not show just how much
time elapsed between the assault and the making of the statement,
it does show that it was only so much as was required by the wit-
ness to walk forty or fifty feet, or eight or ten seconds.

The evidence as to what the defendant’s witness had said about
testifying was relevant to the issue of his credibility. Conse-
quently its admission was not error (Page v. Hazelton, ante, 252),
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even if it would not have been error to have excluded it (State v.
Gates, 17 N. H. 878, 887) : for an exception to the admission of
evidence relevant to any issue in the case (Darling v. Westmore-
land, 52 N. H. 401) usually raises no question of law. Lambert
v. Haomlin, 73 N. H. 188. Since it is not error for the court to
admit evidence relevant to any issue in the case, the fact that tes-
tiimony is of such a nature that it will probably prejudice the party
objecting 1o its admission furnishes no legal ground for disturbing
a verdict procured by it. State v. Lapage, 5T N. L. 245, 255.
So even if this testimony is of that character, as the defendant
contends, it cannot be said as a matter of law that the court erred
in admitting it.

Fxceplions overruled.

Al concurred.

Rockingham,
Oct. 1, 1907.

TREADWELL ¢ a. ». WILLIAMS.

Where a will directs trustces to divide the income of the estate among the
testator’s children, and gives the entire property to the last surviving child
absolutely and in fee simple, the trust terminates and the estate vests in
possession upon the death of all the children but one, without an election
by the survivor; and this result is not affected by a provision in a codicil,
that a third part of her husband's share of the income may be claimed dur-
ing life by the wife of a son who cventually becomnes sole survivor.

Birr iy EqQurry, for the termination of a trust. Transferred
from the Janwary term, 1907, of the superior court by Wallace,
C. J. ‘

Page § Bartlett, for the plaintiffs.

Streeter ¢ Hollis and Richord W. Hale (of Massachusetts), for
the defendant.

Cuasg, J. This is a bill in equity, by which the plaintiffs seek
a decree for the termination of a trust created by Daniel H. Tread-
well by will. Treadwell was an inhabitant of Portsmouth at the
time of his decease in 1864, and his will was duly proved and
allowed in Rockingham county. DBy the fifth clause in the will,




