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in theto the transaction resultingrelate solely singlesame. They
The of the authoritythecontract with plaintiff. apparent scope

ofdid not the actsbeyondextend solicitingof the soliciting agent
it,contract, andthe the pre­delivering receivingand negotiating

H.into 65 N.to it v.Hayes Colby,mium being.required bring
Railroad, N. It extend; H. 526. did not tov. 70192­ Bohanan

in ofthe the contract. Sto.executionacts subsequently required
s. 98.Ag.,

introduced theThe and of the testimony byeffectpurpose
the second were toto the ofrelating payment premiumplaintiff

contract, and inwritten this the absenceof thethevary provisions
that hadfrom it could be found the defendantsof whichevidence

themselves fromin waived the or estoppedany provisionsway
that the contract could not bethem. It is clearrelying upon

introduced wasin this Theway. incompetent;varied testimony
thatfailed to theand prove soliciting agentthe plaintiff having

from defendants to receive the secondhad theauthority premium,
ina theirfor an order verdictthe defendants’ motion directing

be,orderfavor have the mustshould been Accordinglygranted.

verdict set aside: thejudgmentsustained:Exceptions for
defendants.

All concurred.

Hillsborough, \5,Nov. 1907.

Ingalls &Ex'rs,a., v. a.Harris &

express residuedirection for the division of the of an estate into fourAn
part amongequal parts the of heirs ofand distribution each the certain

authorityis sufficient to invest executors with to convert therelatives
division,moneyrealty purposefor of the andinto the such when location

property the theof the and number of beneficiaries render suchcharacter
necessary givein order to effectuate the testator’s intention to aa course
severaltyin to each of the distributees.share

essential,advisable, although byannot that executor is authorizedIt is who
procuredispose realtyof the testator’s should a license from thetowill

probate court.
provides by propertyof for a ofa resident this state will divisionWhere

” relatives, persons“legalamong heirs of certain the entitledthe to share
description state,according to ofanswered the theare those who laws this
decease; toat of the testator’s and such division is be made asthe time is

provided by of thethe laws of this state for the distribution estate aof
person amongdeceased his descendants.



Ingalls.340 v.Harris [74r

”property among “legalIf a will directs a division of the heirs of a relative
testator, personswho survived the the entitled to share are those who-

legal inwould have been heirs case such relative had been dead at the date
of the decease.testator’s

Equity,Bill in tbe tbeexecutors of will of Josiah G-by
Graves, Nashua,late of for direction as to the executionpraying
of the the will. The will isof the same that was con-provisions

ante,sidered a former transfer. Harris v. 35. Theupon Ingalls,
transferred,same facts are now with some additionaltogether

which, considered,facts so far as material to the questions appear
term, 1907,in the Transferred from the the-of'opinion. May

Peaslee,court J.superior by

Burns,Burns for the plaintiffs.$

Burnham, Brown, Warren,Jones for the defendants.

Chase, J. The second and third submitted arequestions the
in thirdsame substance as the submitted the formerquestion upon

thetransfer: whether have to distributeplaintiffs authority any
of the residue of the estate before the last annual topart payment

a falls due. This has been answeredquestionlegatee fully (Har­
38)­;ante, submitted,andIngalls,ris v. no new fact is now and

court,reason has orno been has occurred to the whichsuggested
a of the answer.requires change

is,The first submitted whether the havequestion plaintiffs
clauseunder the of the will to sell andresiduaryauthority convey

it, so,the testator’s real estate or of and if man-any part in.what
ner and when. This is the same as the secondsubstantially ques-

submitted and thetion considered former transfer. Theupon
“Allclause reads as follows: the and remainderresidueresiduary

real, mixed,and Iof order executorsmy property, personal, my
to into four and I anddivide oneequal parts; bequeathgive part

brother,the ofthereof to heirs mother’smylegal Benjamin Ingalls,
them;to be divided and I and oneequally among bequeathgive

brother,thethereof to heirs of mother’s Simeonmypart legal
;to divided them Ibe andequallyIngalls, among give bequeath

sister,one thereof to the heirs of mother’spart legal my Sophro-
nia, them; Ito be divided and andequally among bequeathgive

sister, Mariette, thereof,to the heirs of mother’s onemylegal part
to be divided them.”equally among

The facts transferred theonly previously upon questionbearing
the of the will and the factwere terms that the estate consisted

of both and real the former more thanpersonal property, being
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held thatThe court itandthe debts legacies.tosufficient pay
that the testator intendedfrom these factsnot clearly appear•did
to the real estateconvertof the executorsit the dutymaketo

ante, thev. 37.Harris Ingalls, Uponfor division.into money
forfacts are submittedtransfer, additionalthe followingpresent

Nashua,ina of landof lotreal estate consistsThe•consideration:
it,extent, allhouse valuedin with uponfeetninetysixty by

feet,Massachusetts, with summer$3,000 ; sixtyin bylot sixtya
$5,000; interest inan undivided fractionalit, valuedcottage upon

land,; notmine, two tracts ofunknown adjoining,valuea Colorado
acres,448 andIowa, both containingin Butler county,situated

in$13,440; county,of acresforty Winnebagoone tractvalued
$125; of numerous disconnectedIowa, “surveys”andvalued

counties, Texas,in and Crockett togetherof land Brewstertracts
$7,680.7,680 beto worthacres and supposedcontaining

anda a half.the testator nearly yearsurvivedIngallsBenjamin
Mariette, diedaunts, and beforeand the SophroniaSimeon Ingalls

him,left four childrenmade. Benjamin survivingthe will was
ofthe death the testator and Benja-child died betweenand one

sur-death, children. children Simeonfive Six ofmin’s leaving
earlier,and two one three childrenthe testator diedvived leaving

testator;child, theall of whom survivedother oneand the
children, testator;theleft two both of whom survivedSophronia

Another child ofhas since died five■one leaving grandchildren.
death, child,one whodied to the testator’s leavingSophronia prior

children, ofMariette left four all whom survivedstillis living.
testator, whom has died three chil-and one of sincethe leaving

and of the unclesdren. These children testator’sgrandchildren
state, inoutside scattered differentwidelyand aunts reside this

understood that the defendants.It is aretheystates.
facts,In of these additional in connection with the termsview

transferred,the and the facts does itof will formerly clearly
the should con­that the testator intended that executorsappear

his real estate into to the divisionvert money preparatory provided
inin onclause of the will? It is said Perryfor the residuary

2, : “No form isTrusts s. of words(vol. 766) particular necessary
a of which an intentioncreate words showto power Anysale.

form instrument whichto create such or ofany imposespower,
sale,aduties a trustee that he cannot without willperformupon

a in ... Acreate of sale the trustee.powernecessarily
over the todevise and direction to divide and sharespay legatees,

a Awhere a division is to sell. mereimpracticable, implies power
to furtherdirection divide is not there must be someenough;

to is a of theactive This fair statement decisionsduty perform.”
; Brewster,v.on the v. 16 Pick. 107­Emery,subject. Going May
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524; Hale, 588;187 v. Russell,Mass. Hobson 95 N. Y. Cahill v.
402;140 N. 466;Y. Corse v. N. Y.153 v.Chapman, Salisbury

278;Slade, N. Y. 562;160 Murdock v. 62 N. Y. Div.Kelley, App.­
;v. 50 N. J. Law 636­ ChandlerLindley O’Reilly, v. 62Thompson,

723; Jones, 550;N. J. v. Hale,6Eq. Winston Ala. Hale v. 125
399; Gammon, 41;Ill. Gammon McGinn,v. 153 Ill. 178Stoff v.
46; Tower, 216;Ill. v. 1 No. Dak. Am.7 & Enc.Eng.Penfield

; 1043;Law 466­ 11 Ib. 18 320. The has(2d ed.) Cyc. difficulty
arisen, so was,not much from doubt as to what the law as from

indoubts the of lawthe to the of a case.arising factsapplication
Cases differ so in their facts that little aid can bewidely derived

infrom them to lawthe to the of afactsattempting apply par­
ticular case.

testator,That the in consideration,the case under intended to
make it the of his executors to divide the residue of hisduty

real, mixed,and fourpersonal, into forproperty, equal trans-parts
aunts,mission to the heirs of his maternal uncles and islegal

inPlis is the form of anbeyond question. order andlanguage is
in The order to theunequivocal executors tomeaning. express

divide the into four renders itproperty equal toparts impossible
find thethat intention was to the thesimply heirs of unclesgive
and aunts undivided fractional of undivided ofparts fourth parts
the entire isIt also certain that the testatorproperty. quite

theintended four should be so in valueparts nearly andequal
that it be awould matter theof indifference to benefi-desirability

ciaries to which of theirthe attached.parts interestsrespective
It hemust be that knew of thepresumed scattered locations and
of inthe difference ofcharacter his real estate. He whetherknew

kind,it,it inwould be to divide intopracticable four parts having
the which he intended. If such divisionequality is not possible,
it be inferred that order toreasonably may his divide theimplied

of whatever towas the division.doing necessary accomplish The
or of the to such divisionadaptability non-adaptability property

therefore becomesa material fact to be considered in ascertaining
his with tointention the executorsrespect uponconferring power

Mathes, 107;to sell the v. N.Perkins 49 H. Sanbornproperty.
Sanborn, 631; Russell,v. 62 N. H. Cahill v. 140 N. 402.Y. The

real consists of landestate of scattered in ofmany parcels parts
this,other,the United States each infrom thosewidely separated
into,Massachusetts, least,state and at of divisionincapablebeing

four It not whatdoes the of theequal parts. characterappear ”“is,Iowa meantlands nor what is of the Texas lands.by surveys
certain, however,It is that these bereasonably lands cannot so-

divided into that afour it will be of indiffer-equally parts matter
ence to a ofclass the which take.particular theylegatees part
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Moreover, to110 Term. 204. accordingBedford,v.See Bedford
to befour is ultimatelythescheme, partsofeachthe testator’s

areindividuals who to receiveTheinto smallerdivided parts.
Noneover thescattered country.are widelyultimatethe parts

isare situated. It appar­the landsofwhere anyof them resides
convenience, the landsmerely requiresthatent necessity ——not

of con­for the divisionsthe purposesinto moneyto be converted
noted, also, he thethat classesIt istestator.thebytemplated

andhis with the personalof estateof the residuereal property ”“ tothereof, uses the word bequeath performandmixed property
word that is usedthe whole—a properlythe officeof transferring

a nature.is ofwhen the personalin such connection propertyonly
transfer, ofthis circumstanceWhile, the formeras saidwas upon

intention, has someitas to the testator’sitself is conclusivenot
for thehe wasthat he understood providingto provetendency

v.estate. Merrittinstead of realoftransfer personal property,
If he his orderMerritt, 442. understood32 N. Y. Div.App.

con­the ofthem dutyto imposedthe executors impliedly upon
to be takennecessarilyinto as areal estate stephis money,verting

thethe withinto four orderequal parts,in the propertydividing
in to convert theequity propertyof sale operatedimplied power

30;148 Mass.to v. Coughlan,from realty personalty (Perkins
cited;278, 288,Slade, Y. and authoritiesv. 160 N.Salisbury

Tower, and the use of the word1 No. Dak.v. 216),Penfield ”“ If it that thewas correct.technically appearedbequeath
to heirs” undivided fractionalwas devise theintention to “legal

estate, conferredreal no of sale would be uponof the powerparts
thus arise infor cannotsuch powerthe executors by implication,

421;43 Barb.v. Tyler,to an devise.opposition express Mapes
But, seen, theGammon, 153 Ill. 41. as has beenv.Gammon

referred to dividedwas to the individualsintention giveclearly
inof the residue severalty.portions

theof the residue with per-of the realThe association property
division,mass,in common forand mixed thereof asonal property

under-that the testatorhas some toalso tendency proveslight
the executorsthe to treated bystood that real was beproperty
; or, in otherin the divisionlike the property makingpersonal

words, into for the purpose.that it was to be converted money
clear thatall itthe facts now presented, appears reasonablyUpon

will,intended, of the to uponthe testator provisions imposetheby
of histhe the of the residue property,executors duty converting

mixed, ofareal, and into as incidentnecessarymoneypersonal,
of thefour and the distributingits division into equal parts, duty

ofin clausethe as set forth theparts legatees residuaryamong
will;the and the are advised.soplaintiffs
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As was said in the former if allopinion, the tolegatees prefer
common,take the real estate it elect,and hold in and so the exec­

utors will not violate their theduty by to soallowing legatees
Indeed,take the if the areproperty. all suilegatees juris, it

would seem that have the to elect tothey reconvertright this
Choate,to real estate. Sears v. 146property 395;Mass. Green­

Waddell, 234; Mellen,land v. 116 N. Y. 210;Mellen v. 139 N. Y.
;Huber N. J. Lash,v. 49 125­Donoghue, ;Lash v.Eq. 209 Ill. 595­

59;Boland v. Ia. Rice,118 Bank v.Ukiah 143Tiernay, Cal.of
265; Leslie, 563;3 Wheat. 3 Jur., 1175;v. Pom.Craig s.Eq.

Jur.,1 s.Sto. 793.Eq.
made,The manner in which the sale is to be if made theby

executors, the of thelaws wheredepends upon state the real estate
is office,situated. The virtue of theirby asplaintiffs, executors

will,of the have to sellauthority the real estate insituated this
state. no licenseWhile from the court for the is neces­purpose

in the absence of a statute it v.sary 16requiring (Going Emery,
advisable,Pick. init seems view of the107), statutory provision

state,on the in this that the should asubject plaintiffs procure
license for the sale of S.,the landmaking situated here. P.

194,c. s. 15. The shouldsales be made without unreasonable delay.
It would serve usefulno for this court to topurpose attempt
advise the executors as to the ofmanner sales in othermaking
states.

The fourth submitted relates to thequestion ofinterpretation
heirs,”the words were used with“legal they reference—whether

to the date of the death ortestator’s the date of lastthe payment
state,to a and whether with reference to the laws of thislegatee,

situated,the of the states the laws,laws where real estate is or the
of the of residence of the uncles and Aaunts referred to.places

death,will of the date of theas testator’s aspeaks unless different
Clark, 328, 330;intention is v. 64 N. H.expressed. Campbell

535,Frost v. N. H.73 537. No differentWingate, intention is
will;or in this anddirectly inferentially theexpressed “legal”heirs intended are those who answered thatpersons description

who,at the time death.of the testator’s There were no persons
were heirs” of at thatstrictly speaking, “legal Benjamin Ingalls

time, Infor he was then of theview fact that the testatorliving.
to allintended of his estate the willdisposeevidently by (Kennard

303,Kennard, N.v. 63 H. it is that he used the311), apparent
“ heirs,” farwords so as relate to in a senselegal they Benjamin,

different their Itfrom strict technical sense. is not a uncom­very
for a tomon of the children or other near rela­thing speakperson

heirs;of a as his and intives this instance wordsliving person the
refer to the who would be heirs ofthemanifestly persons legal
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death, in case Benjamintestator’sthe time of theatBenjamin
Sanborn, 631; v.62 N. H. Shapleighdead. Sanborn v.was then

257;Barrett, 22579; Me.577, Morton v.N. H.69Shapleigh,
467;272; v. 70 Conn.Healy,9 HealyLockwoodv. Conn.Jesup,

Roch, 226.Carne v. 7 Bing.
that the testatorare of theof the court opinionThe majority

heirs,” who answerintended, those personswordsthe “legalby
state, and thelaws of this byto thethat accordingdescription

theof the four amongeach partsfor dividingequallyprovisions ”“ named, as issuch division providedheirs of the personslegal
of aof the estatefor the distributionof this statethe lawsby

his descendants.deceased person among

discharged.Case

All concurred.

)Hillsborough,
5,Nov. 1907.

Mann, Ex'r, Carter,v. State Treas.

state,adopts statutory languagelegislature of another it isthe theWhen
ordinarily presumed existingin stateto have had mind the decisionsof such

statute,purposedefining iden-the extent and of the and to have used the
phraseology intical the sense thus indicated.

Money deposited foreign savings belonging ain a and to the estate ofbank
propertyperson constructivelydomiciled here at the time of his isdecease

state, subjectjurisdiction im-the of this is to the inheritance taxwithin
40, 1905, operationposed by chapter exemptedand from theLaws is not

by the fact a in the stateof that statute that it is also liable to similar tax
the iswhere bank located.

term, 1907,Af’PEAL.Probate Transferred from the January
Slone, J.courtof the superior by

French,B. forQ-eorge the plaintiff.

Eastman, Matthews,and S.Edwin C. attorney-general, Joseph
the defendant.for

executor,Walker, under anJ. The is theplaintiff appoint-
of thement from the court of estatecounty,probate Hillsborough

Mann, 5, 1905, and who was at thatSusan H. who died Juneof
Nashua,a in this state. A considerable oftime resident of part


