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which,rest,was at and he did know was.that not He then knew
men,that of the or a few feet andby inquiring by lookinggoing

¡whichat the driven he could ascertain shaftpulleys, definitely
was at rest. But he knew he ofwasnotwithstanding ignorant
what 3was essential to his he his No.wrenchplacedsafety, upon
shaft, and thatwas The fact he and the men wereotherinjured.
in a to ishurry start the screens of no in view ofup consequence,
his failure to whatinform himself of he wasknew indispensable
to his The that hisevidence shows he was careless whensafety.

careful,him andduty required to be the were not warrantedjury
in the inference that did from it.drawing they

sustained.Exceptions

All concurred.

Rockingham,
3,Dec. 1907.

a.,Ex'r, v.Ladd, Ladd & Ex’rs.

Where a will directs executors the buildingsto slate roofs of the testator’s
1repair foundations,and the in making contemplatedhe diescase without

repairs upon roofs,” they repairs uponthe are authorized suchto make th­
e buildingfoundation superstructureof each weightas the increased of the

necessitates, apparent iesign.when it is that such the testator’swas
as explainEvidence to the aoral declarations testatorof is not toadmissible

meaning language employedthe of in the will.
bequestA to yearnieces of one hundred dollars for each that each should live

‘‘testator, by provision anythe awith followed that C inshall event receive
dollars,”the full sum giveof one thousand does not O that insum excess of

receive, merelyanother payablewhat niece would but thefixes amount to
livingher in years.the event of her not the fulltestator tenwith

Equity,Bill in for a willconstruction of the o‘f W.Lydia
Ladd, executors,of which the are all and for instructionsparties
as to teim, 1907,its execution. Transferred from the April of

Pike,the court J.superior by
25, 1889,The testatrix made will onher aApril executed codi-

|1904.14, 1898, 1,cil onthereto and died on March SheMay
farm, house,owned a the thereon of abuildings consisting piain

ell, barn, barn,shed and cornhouse,the ell and wood-connecting
shed. Between of andthe date the codicil the time of death sheher

house,main ell,caused the roof of the one half of the roof of the
slated,and the whole of bamthe roof of the to be and also put
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added of theto sustain the slate. Atunder tlie barn weightprops
introduced evidence to establish the abovetrial the defendantsthe

and, offacts, to the evidenceobjection, Lydia’splaintiff’ssubject
to what she mak-intention as repairs contemplatedofdeclarations

didcourt not thethe The pass upon questionbuildings.uponing
athe case with of thebut transferred transcriptof admissibility,

testimony.
inthe will and codicil are statedof theThe material portions

“of the clause: Whereaswith the inexception followingopinion,
niece, Ladd,I to Clara M.and testament themylast will gavemy
shehundred dollars for each have lived withyear maysum of one

death, Imo, to now do revoke saidat and my hereby bequestprior
Clara, doand instead thereof her the sum ofherebyto said give

indollars addition to the sum of five hun-thousandfive ($5,000)
in And I donamed will. revoke thedred my provision($500)

nieces,in will to other of andnephewsany mymy giving living
thereto,at death or lived with me forwith me my priorhaving

named,there named the there butthe sum this revocationperiod
codicil,either in willnot affect other or thisshall any bequests, my

nieces,andto Clara or other of so farsaid any nephews excepting
be inas same modified this codicil.”the may

ofThe instruction the court is desired as to the following ques-
executors,:tions Is it the of the under the ofduty provisions(1)

codicil, to farmthe have the roofs of the slated and tobuildings
?foundations of the If itthe is the ofbuildingsrepair (2) duty

foundations,executors to slate the roofs and the whatthe repair
“of the term as used the inis the testatrixmeaning repairs,” by

Is Clara M.the codicil? Ladd entitled under the ofprovisions(3)
$1,000will and the codicil to the sum of in addition tothe the

$5,500 which shesum of has been paid?

Howe, for theMartin plaintiff.

Batchelder, theFrink, for defendants.Marvin

Bingham, to the testatrix’s willJ. The codicil contained the
“ I die beforeIf should making contemplatedprovision:following

then Ithe roofs of direct executorsmy buildings, myrepairs upon
slated,of farm and to suchthe roofs of the makemyto have buildings

inof the same as consultation withon the foundations they,repairs
house, deem It seems thatof thismay proper.” bythe myoccupants

made the direction to her executors as tothe testatrixprovision
roofs and the foundations of herthe repairing buildingsslating

her death without the contem-having completedupondependent
roofs; and notthe she doesalthoughupon expresslyplated repairs
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“means the wordswhat she by contemplated repairs uponstate
roofs,” made certain fromit is other termsreasonablythe employed

mind, and,inthat is what she hadin the same slatingparagraph
this, into such reasonable the ofincident repairs wayas strength-

the as be sustainthe timbers of tomight necessarybuildingening
and render If the testatrixthe added slating practicable.weight

roofs,of in itthe use slate the ishad not contemplated repairing
have directed her slatethat she would executors to useimprobable

in case she died withoutto the completedcomplete repairs, having
thatIt not too much to what she directed her executorsthem. is say

herself,the she thatto work soto use complete purposed using
made, inwhen the were would be alike char-the repairsbuildings,

It is certain from the terms of theacter and equallyappearance.
the with to thethat what testatrix referencecontemplatedcodicil

was coextensive with what she directed herextent of the slating
alldo—to slate the roofs of the Theseexecutors to buildings.

are confirmed the evidence the conductconclusions by disclosing
time she made time oftestatrix from the the codicil to theof the

death, and of and without her ex-her independently considering
intention. It is the declara-declarations of rule thatgeneralpress

are not admissible to what ations of intention testatrixexplain
will,in and notthe terms her this case doesmeant by employed

to that rule. But the rule notfall within doesany pre-exception
the ina consideration of circumstances as aidsclude attending

will, the of what was meantthe for purpose ascertainingapplying
Holt, 620,2v. Ch. 624.the termsby employed. Bishop [1900]

of theIn the extent to which the execu-considering question
in the foundations of the build-tors repairs uponmay go making

“ onunder the them to make suchauthority directing repairsings,
inthe same as consultation with the occu-the foundations of they,

house, submitted,the so farof deem evidencemaymy proper,”pants
considered, Itdoes not lend material aid.as it be anymay properly

however,clear, underthat the conferred byis reasonably authority
are not authorized to of thethis clause the capacitythey enlarge

or beneaththem a-story byby raising higher, excavatingbuildings
White, 591; Milnor,16 I.a State v. R. Stevensv.them for cellar.

358; Commonwealth, 262, 264;2 Rawle24 N. J. v.DouglassEq.
Richardson, 162;63 Pa. St. Bir­Oil Co. v. PittsburgArdesco &

80 Pa. Ifv. St. 72. there are circum-Pittsburg,mingham Ry.
renderthe situation of thé that wouldstances attending buildings

could this clausethat the testatrix have intended byit probable
raised,the should to some extent be thethat ofany buildings

But in of thedoes not disclose them. viewevidence submitted
roofs,her executors to the the direc-fact that she instructed slate

is to be with reference toto the foundations consideredtion repair
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done, manifest she; it is intendedand when this issuch repairs
in condi-suchshould be putof each buildingthat the foundation

uponto the superstructure restingas to afford supporttion proper
theit, in slate.increased byweight

the testatrix’sa ofM. Ladd isThe defendant Clara daughter
should have tobrother, claims that she paidLadd. SheSamuel

received,$5,500 thewhich she hasher, in sum ofaddition to the
“ Iof the will:$1,000, the giveof under following provisionsum

brothers, andDaniel Samuelunto the children of myand bequeath
dollars each childLadd, of five hundredthe sum [to]

Daniel anddeath, if either of the children of saidat andmyliving
me, time, thanat a longer periodshall have lived with anySamuel

shall take andif at deceasemythen such childone livingyear,
he or she hashundred dollars for eachthe sum of one yearreceive

hundred dollars.me, in to said smn of fivewith additionso lived
Ladd, inniece, M. shall eventClara anyAnd it is will thatmy my

Atthousand dollars.” thefull sum of onetake and receive the
had with her aunt years,the will Clara lived eighttime of making

thethe construction to be clausethat givenand the saysplaintiff
$500,in addition to on$100 a thethat Clara was to have year,is

nieces, if herand she lived withthe othersame terms as nephews
more, in the of timebut view ofaunt ten or length (eightyears

her,lived with it was the aunt’s wishwhich she had thenyears)
$1,000 if the aunt died without Clara hav-that Clara should have

had, at thefull that as Clara timelived with her ten years;ing
death, for alived with her than ten.of her aunt’s greater period

$100the clause for ashe would take under year,providingyears,
it;in the codicil and thatif it were not for the provision revoking

$1,000.which she was to take thethe event never uponhappened
1898,inthe was made theWhen codicil May, revoking provis-

$100 in ofion of a favor Clara and the other andyear nephews
nieces, with her aunt IfClara had lived seventeen the auntyears.

codicil,thehad then without and Clara is indied making right
will,this of the she would be entitledher construction of provision

$500, $1,700, $1,000.it of andto receive under the sums But
to be the of thethis does not seem provision.probable meaning

“ will,”That it with the words and it isof beginning myportion
etc., anbe read itself as clause. If itcannot wasby independent
such, hadthe testatrix intended that Clara shouldand receive
$1,000 $100and a$500in addition to the of it cannotgifts year,

made of the words inbe conceived she use “shall event”why any
“ sum,”and them thefull when words ofby omitting remaining

the would have hersentence Butclearly expressed meaning.
these were inserted awords are not formeaningless. They pur-

and must be read reference to thewithpose, sentencepreceding
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hadand the fact that Clara then lived with her aunt eight years.
done, $1,000is that ofWhen this is it the wasapparent gift pro-
absolute, and was tovisional-—not become absolute in theonly

the death without Claraevent of testatrix’s lived with herhaving
fullten years.

Case discharged.

All concurred.

Rockingham,
3,Dec. 1907.

Spinney & a. v. Meloon.

party objects incompetentA to the ofwho withdrawal evidence which was
exceptionsubject complainadmitted preju-to Ms cannot be heard to of its

againstdicial effect after a verdict him.
parties coveringmortgage acquisitionsthe to a chattel future verballyWhere

agree portion property may exchanged proceedsthat a theof andbe the of
therefor, soughtthe trade substituted the lien to be secured is not enforce-

against purchaser propertyable as a of the substituted who has neither
mortgage.actual nor notice ofconstructive the

Replevin, horses, Equity,offor a black and Bill in topair
a lien on the same aenforce horses created toby mortgage given

1905,inthe E.the T. Wilson aplaintiffs byAugust, Company,
atbusiness Maine. Trial courtcorporation thedoing Kittery, by

defendant,and verdict for the to which the plaintiffs excepted.
term,Transferred 1907,from the theofApril courtsuperior by

Wallace,C. J.
The in thecovered all horses themortgage question owned by

“at time itthe was made and and allcorporation otherany prop-
which said T. E. Wilson Co. shallerty hereafter(incorporated)

and was executed andduly recorded. afterpurchase,” Shortly
made, Drinkwater,the was the thatparties Jacobmortgage agreed

the Wilson should aagent, trade of horses includedCompany’s pair
horses,in the for the black thatand the latter beshouldmortgage

to the lien.subject
1906,In the Wilson sold theFebruary, black horsesCompany

theto defendant. to the defendantSubject testifiedexception,
that before thehe horses he heard that W. H. Kilburn hadbought

them,some kind of a claim on that he informed thatKilburn
Drinkwater himwanted to sell the and ifhorses asked he could

therefor,them and Drinkwater and that thatbuy Kilburn saidpay


