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decree; and such being the case, the only question raised by the
plaintiffs’ exception is whether there was any evidence upon which
the finding could be based. That there was such evidence is not
difficult to perceive.

1t appears that at a meeting of the Franklin society, held Sep-
tember 20, 1899, the Migh Court through its duly appointed
officer submitted a proposition in behalf of the association, upon
which the society could become a subordinate court and its mem-
bers members of the association, one of the terms of which was
«that all members of the society over fifty-five years old would
be required to pay the regular death assessments and would be
entitled to a death benefit of only $5007; that the society
voted to aceept the proposition and was admitted to the asso-
ciation ; and that shortly afterward a certificate of insurance was
issued to Dusseault, calling for the payment of $500 upon his
death to the plaintiff, his wife. Itis also clear upon the evidence
that the High Court could have declined to admit the society to
membership in the association had it not agreed to the proposition
submitted to it, and that the association changed its position by
admitting it to membership. The case presents no error of law.

Fweeption overruled.

All concurred.

Grafton,
Dec. 3, 1907.

Herperr v StRBLE § o

In an action to determine the location of a boundary line, evidence of the
grantor’s acts and declarations prior to the conveyance is not admissible, if
its effect is to change the terms of the deed and not to remove a latent
ambiguity therein.

TRESPASS quare clausum. 'Trial by the court and verdict for
the plaintiff. Transferred from the May term, 1907, of the supe-
rior court by Pike, J.

The controversy relates to the location of the dividing line
between the plaintiff’s land on the north and the defendants’ land
on the south. One Hutching formerly owned both tracts, and in
1893 conveyed to the plaintiff the northerly tract by a deed de-
scribing it in part as follows: Beginning at a certain pointin a cer-
tain highway—the same being in the line of Ilerbert’s farm-.—+and
following the middle of said highway south about fifty rods to a
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point about two rods from a white pine tree, about two feet
through, stand east of the said point in the highway and running
about east from said tree over or near a large boulder stone; and
thence to a pine tree, marked, on the bank of the pond; thence
north on said pond to said John Herbert’s land; thence west on
said land to the bounds begun at. The pine tree is the south one
on the bank of the pond, and is marked with a cut on the west
side and on the north side.” The defendant Steele acquired title
to the southerly tract from Hutchins’ estate in 1905.

The parties agree as to the location of the starting point of the
southerly line of the tract conveyed to Herbert. A line running
from this point south forty-two dégrees east passes within three or
four feet of the southerly end of a boulder which is five or six
times larger than any stone on or near the disputed tract, to a pine
tree on the bank of the pond, marked with a cut on the west and
north sides, and being the southerly pine of those in the vicinity.
The cuts on this pine were probably made about 1893. The plain-
tiff claims to this line. The defendants claim to a line running
from the starting point south sixty-seven degrees east. This line
Jpasses over “a large boulder stone ” one fifth or one sixth as large
as the one above mentioned, to a pine on the bank of the pond,
being the southerly one of two standing in the immediate vicinity,
but not the southerly one of those in the locality. There is a
mark upon the west side of this tree and another upon the east
side, made perhaps not more than four or five years ago by cutting
the bark half way through. There is no mark on the north side.
There are several marked birches and small trees on this line.
Two small birches near the pine are marked on the sides toward
it, they being near an old lumber road running north and south,
built eighteen or twenty years ago and having blazed trees upon
its side. The distance between the pines at the easterly ends of
the two lines is eight rods; and the controversy is as to the title
of the triangular tract between the two lines. It was found that
the first line above mentioned is the one described in the plaintiff’s
deed, and that no other line answers the description sufficiently to
render the description ambiguous.

The defendants excepted to the exclusion of proffered testi-
mony, that just before the deed was made Hutchins and the scriv-
ener went upon the land with a view of determining where the
southerly line should be, that Hutchins marked the trees on the
last mentioned line and declared that the land to be sold to the
plaintiff was to be bounded by this line, and that they returned to
Hutching’ house, where the deed was written.
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Burleigh § Adams, for the plaintiff.
James B. Wallace, for the defendants.

CuAsE, J. The proffered testimony was properly excluded, it
appearing {rom the findings of the superior court, which were fully
sustained by the evidence, that the effect of the testimony must
be to change the terms of the deed—not merely to remove any
latent ambiguity there may be in them. The defendants must
procure a reformation of the deed before they can avail themselves,
in an action like this, of the facts which they offered to prove.

Lizwception overruled.

All concurred.

Cobs, %
Dec. 8, 1907.
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Under section 5, chapter 245, Public Statutes, a non-resident landowner who
sells the products of his farm through a resident agent may be summoned
as trustee.

Foremexy ArracHMmENT. Trial by the court. Transferred
from the December term, 1906, of the superior court by Stone, J.,
on the defendant’s exception to an order charging the trustee.

Walter C. Burbank, the trustee, is a resident of New York and
the owner of a farm in Shelburne which he occupies a portion
of each year. The pasture land upon the farm is let for grazing
purposes, the standing grass is sold each season, and wood and
timber is cut and drawn from the premises year by year. Ounue
Wilson, a resident of this state, managed the farm as agent for
Burbank, and the writ was served upon him. The trustee dis-
closed that the principal defendant had recovered a verdict against
him in the superior court for Cods county, for $166.56 and costs
taxed at $24.17, in a suit arising out of contracts made and per-
formed within this state on account of the farm, and that the same
was unsatisfied.

Jesse F. Libby, for the plaintiff.

Harry G. Noyes, for the defendant.




