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uponof uponWliere want consideration is relied as a defence to an action a
note,promissory uponisit incumbent the defendant to establish a total

consideration, specialfailure pleaof in athe absence of or brief statement
alleging partialafacts which show failure..

pass byThe fact that a isdeed of land ineffectual to title thereto reason of a
defect in its execution does not establish a total failure of consideration for

given purchase price,a note for the if the deed aconstitutes memorandum
purchase granteeof the ofcontract sufficient to entitle the to a decree for

specific performance.
parta purchaserWhere for sale of landcontract the is executed on the of the

by payment price, necessarythe of the it is not that the memorandum of
byrequired precisethe thetransaction statute of frauds should state the

paid, payment acknowledgedifsum is therein.

Assumpsit, a Plea,on note. tbepromissory issue.general
Transferred, term,Trial 07,tbe court. from tbe March 19by of
Chamberlin,tbe court J.bysuperior

Jewett,Ira A. andChase S. for tbeStephen plaintiff.

Hibbard,S. Peaslee and CharlesB.Walter for tbe defendant.

Bingham, J. This action was to recover tbebrought sum due
on a note intbe defendantpromissory by forgiven part payment
two lots of land insituated tbe state of Nebraska. Tbe wasplea
tbe issue. Tbe defence aunder it was totalgeneral failure of
consideration. No or brief statementspecial factsplea alleging

a failure ofpartial consideration was filed.showing Jones v.
51; S., 202,61 N. P. c.H. s. 7. ItHoughton, was therefore

incumbent the defendant to establish a total ofupon failure consideration.
Chase, 38,Flet­ v. 16 N.cher H. 40. Tbe case states

“that there was no failure of consideration unless such failure is
oftbe result tbe facts herein found.” It thatlegal appeared prior

1894,1, land,to one was tbe owner ofMay Campbell tbe which
house-lots,was vacant and onthat that tbeunimproved, day plain-

tiff him $500 and received therefor bis deed of tbepaid warranty
lots, blank,with the inname of tbe left and verbalgrantee authority
to insert tbe name of atbe when be procuredgrantee purchaser.

deed, and,Tbe was tbe witness to theonly as a commis-plaintiff
sioner for tbe state of Nebraska authorized to take tbe acknowl-

deeds,of thetookedgment after receiv-acknowledgment. Shortly
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toa sale of the land the defend-deed, effectedthetbe plaintiffing
in andant, the deed delivered ithis name asand inserted grantee

to theit he defendant howhim. Before explaineddeliveringto
andbe left in blank that he wascame toname of thethe grantee

fact,in he informed the defendant offill itto up;authorized
deed,the execution of the and.tohe knew relatingeverything

him.to deceive tofraud and nowas no attempt Accordingthere
fact,aNebraska, court found as awhich the trial personlawthe of

anit isin or the conveyed by incompe-a deed propertyinterested
no title. It waswitness, deed so witnessed conveysand atent

in the name oftime the wrote thethat at the plaintiffalso found
of the land. Whetherowner thisthe equitablehe wasgrantee

fact, found,usion of law from facts weor a conclis one offinding
that theassumed was inter-plaintiffIt will benotneed inquire.

an witness to the deed.in and was incompetentthe landested
is, follows as awhether it consequencethen legalThe question

failurethere was a total of considerationfacts thatfrom the above
inthe note suit.for

furthershould, before that thebe said proceedingIt perhaps,
Nebraska, inlaw of thetrial court as to the broadof thefinding

stated, Inis incorrect. Pearsonin which it is probablysense
612,608, 611, is said “a deed toDavis, it that real41 Neb.v.

executed, and delivered theestate, isby grantor,acknowledged,
it, the same is notthe to wit-althoughas between partiesvalid

to itbetween the when notIf a deed is valid as partiesnessed.”
invalid,witnessed, it would not bo renderedit would seem that as

them, witnessed a who wasby personbetween by being incompe-
Baker, 188, 201,24in Neb.decision Child v.The upontent.

brief,which, from defendant’s second thewe infer theas finding
based, did not involve a oftrial court was considerationof the

deed,and in a but ofbetween grantee rightsexisting grantorrights
froma and a the samesubsequent purchaserbetween grantee

inand, in the of the decision Pearson v.when read Lightgrantor;
Davis, for the that the record ofpropositionstandsprobably only

an witness is notwhich is attested by incompetenta deedprior
a from thenotice as samesubsequent granteeagainstconstructive

, liowever,If, of the hadthe subject-matter conveyancegrantor.
ofthe the court would undoubt­a findinghomestead right,been

correct; the law of Nebraska afor under deed ofbeenhaveedly
title,and no even as between theis void passes par­a homestead

andit, a witness acknowl­it is attested by competentto unlessties
Horbach v. 48before a disinterested magistrate. Tyrrell,edged

656;Hull, Burke,514; v. 50 Neb. Prout v. 51 Neb.HolmesNeb.
400, 408.24; 53 Neb.Linton v. Cooper,

is,the law as found asif that between theBut we assume par-
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land,ties, a deed of itto doesapplicable unimproved not necessa-
follow, because tbe deed is ineffectual to either therily pass legal

title, value,or that the defendant obtained ofequitable nothing
and that there is a total failure of consideration for the Innote.

268,Doe,Doe v. 37 N. H. which was a inbill equity asking,
for a decree andotheramong title tothings, confirming assuring

Tamworth,farm in defendant,a it that theappeared Benjamin
Doe, owned farm in 1834the and executed a deed of it to the

witness;attested one thatplaintiff, by only theupon receiving
1834,indeed the of the went intoplaintiff ofspring possession

the farm and incontinued the and of itpossession occupation
October, 1838,until when he it atoconveyed whopurchaser

it;entered and made valuable andimprovements that it wasupon
this title which the to have confirmed. The actplaintiff sought

29, 1829, deeds,of June to the execution of inwas thenrelating
andforce that a deed should berequired and sealed thesigned by

witnesses,orattested two more andgrantor, by acknowledged;
and it was held that this aunder act deed attested one witnessby

was evenonly as theinoperative Theagainst grantor. reasoning
“of the court was follows: act,as theBy terms of theexpress

the attestation two witnesses is made essential toby render the
‘deed effectual land.’to hold the Without such attestation it is

ineffectual, ex to anequally titlevigore, asproprio give equitable
‘to the a land,’Considered aspass conveyance to hold thelegal.

whether estate,of the or anby of itway equitable islegal utterly
void.” It then on to- that while the mere-fact that thegoes say,
defendant intended and ato make validattempted isconveyance

itself,no for aof decree that the defendantground, should now
execute a valid wouldconveyance, himequity the reliefgrant

“asked for value;he ashould he show was for that thepurchaser
itself,deed a consideration be evi-expressing paid, might perhaps

“value,”dence of a for but as the answer andeniedpurchase
to and all consideration aagreement forconvey conveyance,

. .. this ... isdenial to stand unless overthrown by
The court then assumes that theproof.”plenary plaintiff may

further be able toupon show that he witha thehearing agreed
farmfor the of the for a valuable considera-purchasedefendant

he has executed or in and holds thatwhollytion which part, upon
he would be entitled to a decreesuch a theshowing confirming

to farm in himthe or histitle grantee.legal
be noted that this decision theproceedsIt will upon theory,

a valuable consideration for farm inpaidif the theplaintiffthat
a contract of and he orof his enteredpurchase, granteespursuance

and made valuable the contractimprovements,into possession
be within the of the statute of frauds andprovisionsnotwould
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in Itwould be enforceable thereforeequity. bemay considered
thean for that a deed ofauthority proposition, notwithstanding

it,as the to be title,land between invalid topartiesmay, convey
because,or under a statuteequitable,legal regulating conveyances

deed, deed,two witnesses are essential to its effect as atakingby
nevertheless, aas the instrument considerationexpresses itpaid,

value;a forbe evidence of and that if amay purchase contract
aand a of valuableof consideration arepaymentpurchase proved,

are made,and valuable shown to have beenimprovements equity
title,will decree a of the no ofconveyance innocentlegal rights

for value intervened. Has the defendantpurchasers having shown
a state of facts as will himsuch frompreclude thisinvoking

not,? If hashe he lias failed toequitable remedy make out his
defence.

It does not that of innocent thirdappear any rights haveparties
; itintervened but does that theappear plaintiff an irre-procured

of lots,vocable from to sell thepower attorney Campbell that in
of it ahe effected contract of sale with thepursuance defendant,

that the defendant has executed the contract on his thepart by
consideration,of a valuable andpayment that has exe-Campbell

acuted deed of the lots. It is towarranty be thatpresumed the
in so,deed was the form. Thisordinary itbeing stated a consid-

foreration the itspurchase, andacknowledged receipt, described
the of the sale. thesubject-matter Although deed was executed
in asblank to the the defendant’sgrantee, name as one of the con-

was inserted before the deedtracting parties delivered,was and
this was done with the defendant’s and withknowledge the author-

seems, therefore,of Itity that theCampbell. deed ais sufficient
to thememorandum andidentify theparties ofsubject-matter the

contract, within the of therequirements statute of frauds. Gar-
Kloke,dels v. 36 Neb. 493. It would even have been sufficient

as a deed theunder law of Nebraska to theconvey iftitle itlegal
witnessed;had been forproperly to the lawaccording of that

state, if an owner of land delivers to his a deedagent thereof
executed in blank theas to withgrantee, authority orexpress

to insert the name of theimplied andpxxrchaser perfect the con-
faith,and he indoes so theveyance, titlegood will be conveyed.

Wells,v. 15 298.Garland Neb.
The defendant further contends that the memorandum required
the statute of frauds must bo sufficientby not toonly theidentify

land,and but alsothe theparties without aprice, resort to parol
evidence; and itthat while bemay presumed that the deed states
a consideration and its suchacknowledges receipt, a statement is
not a statement of the and as sxxchpriceagreed conclusive upon
the An similar toparties. this wasobjection in theinterposed
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262,v. 3Hosford,case of Littell where the memorandumFugate
thedid not state but contained a statementprice, acknowledging

full,”hadthat the vendor .“received value in and the court in
“answer said:to the Where theobjection contract is executory

sides, iton both is doubtless that the land sold andnecessary the
bothshould be someevidenced memorandum inprice by writing

theand to beby as the statutesigned party charged, requires;
but contract onwhere the is executed the theofpart purchaser,

ofthe the and that fact is evincedby payment writtenprice, by
evidence, case, seem,in thisas it would to the reasonaccording

sufficient,of the without thestating precise price. Therething,
inis such a case to be ascertained fornothing by parol proof, the

contract;, and, course,of such a of thepurpose enforcing danger
of frauds and inperjuries setting up parol toagreements, guard

statute,was the the inwfhich of isagainst not such aobject case
cannot, therefore,to be We think that theapprehended. statute

Toconstitutes a defence.” the samegood effect see: v.Sayward
Gardner, 247, 255; Fr., 593;5 Wash. 2 Reed 269,St. s. 20 Cyc.
note 62.

aAs the deed is sufficient memorandum of the contract of pur-
the in achase to entitle defendant court of to a decree forequity

he failed tohas establish a totalspecific performance, failure of
consideration.

defence,failed to make out this the defendant furtherHaving
that,contends inasmuch as has nothe obtained all that he con-

for,tracted it would to allowbe the toinequitable recoverplaintiff
interest,the amount the note and andof that he beshould relieved

infrom the note court a ofupon filing suchpaying reconveyance
title as he has received. itWhether would be toequitable per-

Lawrence, 501;him domit to this 59 N.v. H. Nelson v.(Towle
Hall, 274; Harriman,60 N. H. v. 62 N. H.Wiswall or671),
whether, the defect in isas his title due to a execution offaulty

inthe deed and not to a want titleof the it would begrantor,
more to tothe havepermitequitable plaintiff judgment upon filing

Hobbs,in court a of the landdeed executed v. 58properly (Hobbs
N. H. found,is not found. this fact is andWhen a deed is81),

it,infiled with court willthe entersuperiorcompliance judgment
accordingly.

Case discharged.

All concurred.


