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tending negligence partWhere there is some evidence to establish on the of
causing injury complained of,the defendant and the oflikelihood its the

question weight jury.the of its is for the
permittedjury by conjectureThe rule that the cannot be to determine

equally probable injury, onlybetween causes oftwo for one of thewhich
responsible, applicationdefendant is has no unless the existence of a suffi-

negligence chargedcient cause aside from the conclusivelyis conceded or
proved.

complainedinjury probableWhere an is natural neg-of the and result of the
ligence charged, wrongdoer upa possibil-cannot set aas defence the bare
ity wrongfulof if hadloss his act never been done.

Cabe, for the death of thecausing plaintiff’s intestate theby
administration of chloroform. Trialnegligent andby jury verdict

for the The defendant moved for aplaintiff. nonsuit theupon
that there was no ofevidence the cause ofground death. The

denied, andmotion was he Transferredexcepted. from the Jan-
term, 1907, Peaslee,of the court J.uary superior by

Branch,Branch for the plaintiff.

David PerJcins and J.W. forOyprien Belanger, the defendant.

Parsons, J. TheC. defendant was to set aemployed broken
child,in the arm of thebone anplaintiff’s infant of the ofage

months. For theseventeen ofpurpose the heoperation admin­
chloroform, andistered before the wasoperation thecompleted

died. Thechild offeredplaintiff evidence to showtending that
result from thedeath may negligent administration of chloroform

and of the defendant’s lack of incare it toadministering likely
this result. While the evidenceproduce was not without contra­
and was notdiction clear andentirely itconvincing, cannot be

there was not somesaid evidence totending establish each of
these There evidence,somepropositions. being the ofquestion
its was for the It was forweight jury. them to determine what

or ofamount evidenceweight competent was sufficient or insuffi­
cient to convince their minds and warrant inthem determining

of fact inthe matter Deschenesdispute. v. Railroad, 69 H.N
LXXIV. 28VOL.
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Railroad, 318, 323;289; 66285, N. H. Rounce­Felch v. Fuller v.
554, 563, facts,ville, 564. From in29 N. H. these the absence of

death,for the the infersufficient cause child’s couldjuryother
,fromresulted the defendant’s lack The'rethe death of care.that

a visiblebe direct and connection betweenwould the'.negligence
and of.the complainedinjurycharged

that,the contendsBut defendant there was someconceding
stated,of character the conclusion that the deaththeevidence

would be aprovedfrom the mere surmise ornegligenceresulted
it from the evidence that thebecause mereappearedconjecture,

in aof chloroform to certain rare andpersonsadministration
death,iscondition sufficient to cause and thatobscure pathologic

a bone cause a fatal embolism. claim isof Themaythe fracture
condition,due tomaythe of the child have been its ordeaththat

fracture;direct result of the there­have the and thatbeenmay
to that thethe failed defendant’sprovefore plaintiff negligence

death. the word inof the sense of“proof”was the cause Using
thean absolute defendant’s contentionto certainty,demonstration

be sustained. No such burden rested on the plain­could probably
to allHe bound exclude causes of death.was not possibletiff.

to it more thanwas make otherwiserequired onlyHe probable
ofas he claimed it. The rule Deschenesv. Rail­the fact wasthat

285,N. that theroad, 69 H. cannot be to deter­permittedjury
twoor between causesequallymine by conjecture probableguess

ofone which the defendant isonlythe for responsible,of injury,
the of aunless existence sufficient cause ornohas application

aside fromfor the is con­the injury, negligence charged,causes
or conclusively proved.ceded

such thatchild’s condition was the mere admin-theWhether
result,a ofwas sufficient cause the fatal orof chloroformistration

the fracture ofan from was the causeresultingembolismwhether
of fact which the ease disclosesquestions uponarethe injury,

If was evidencelittle, if there to establishevidence.any, tending
in thecause, assumed of theit must be present postureeither

as towere instructed its effectthat the properly legaljurycase
them,to ifthe submitted foundof controversy theyin the decision

It is common that deathsustained.contention knowledgeeither
the anfollow administration of anes-not properordinarilydoes

a fractured Thethetic, result from humerus.or immediately
nonsuit not be thefor could sustainedmotion upondefendant’s

the that one or theupon assumptionexceptsuggested,ground
which, inevidencebywas conclusively provedof these claimsother

tofact, than the of their exist-farther possibilitywent little suggest
of a betweennot one choice two or moreThe case is prob-ence.

exist, the ofto but involves merely powercauses concededable
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as oftbe to determine matter fact the non-existence of thejury
claimed, existent,causes which the defendant if would render the

cause of death doubtful.
Where the discloses noevidence connection between the injury

and the a bare that the for­negligence charged, except possibility
latter,mer resulted from the there is for the wherenothing jury

it is also the be due to other causes. Deschenespossible injury may
Railroad, 285;v. H. Works, 407;69 N. Dame v. Car 71 N. H.

Co.,v. N. H.Fibre 73 126. ButReynolds where the is ainjury
natural and result of the aprobable negligence charged, wrong­

“doer cannot set anas answer to the actionup the bare possi­
a ifof loss his hadbility act been Davisnever done.” v.wrongful

Garrett, 716, 724;6 Baltimore etc. R. R. 42Bing. v. Md.Reaney,
117; 163,­v. 50 Mich. Am. 30.Beauchamp Company, Rep.—­45
It was for the to determine what inferencejury should be drawn
1'roin the fact that neither secured or askedparty for an autopsy.

overruled.Exception

Pkaklee, J., did not sit: the others concurred.

)Hillsborough,
4,Feb. 1908.

Cunningham Furnishingv. C. R. Pease House Co.

representsA polishtradesman bywho that maystove sold safelyhim be
upon equallya purchaserused hot isstove liable to the or to a member of

family, injured by explosionhis compound.is anwho of the
purchases polish upon representationOne who stove maythe that it safelybe

upon stove, injured by explosionused a hot and is an compound,of the
may againstmaintain an action of deceit representationthe vendor if the

knowledge falsity,was made ofwith its and an negligenceaction of if the
statement, although honestly true,to uponbelieved be was made insuffi-

knowledgecient and investigationwithout such an ordinaryas care
demanded.

Case, for caused anpersonal injuries by ofexplosion stove
The declarationblacking. contained a count under sections 26

28, 126,and Statutes,Publicchapter and a count in negligence.
A demurrer to the first sustained,count was and the question of
the correctness of the was reserved.ruling There was a trial by

thejury common-law count.upon At the close of the plaintiff’s
evidence a nonsuit was ordered theupon motion,defendants’ and


