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want ofto the evidence of thethe defendant’s exceptionsUpon
machine, ofand to the remarkstheattachment onfriction-clutcha

evidence, in ofviewin thiscounsel uponargumentthe plaintiff’s
in caseof the court thethe members sittingto the jury,the charge

divided, reached.no thereon has beenand decisionare equally
of theis that thecircumstances rulingunder theseresultThe

Co., N. H.Dam 72v.must stand Sunapeecourt (Statesuperior
be,114, order mustand the144),

on the verdict.overruled: judgmentExemptions

concurred.J., the othersPeaslee, did not sit:

)Hillsborough,
8, 1908.Feb.
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contest, councils,cityeach of theof an election branchIn determinationthe
convention, capacity,city judicialin a and the conclu-actsas theas well

fact; superintending power offinal as to matters of thearesions reached
apparent uponofbeing the correction of errors law thelimited tothe court

record, by body refusingrequiring to entertain a contest.action theor to
petition presentallegations a to a board of aldermen athe of contestWhere

duty petitioneesofand make it the the to determineto an election theas
error,competentcontroversy, a of the board to hear evidence isrefusal cor-

directing proceed hearing.by the to with amandamus boardrectible
alderman, occupant seat,or theof the office of of thea claimantWhether

decision,thereto, by upon competentduly is thedeterminableelectedwas
partyevidence, question largeras to received thethe which number ofof

legal intended;votes, largerthe number of voteslegal or for werewhom
tribunal,statutoryquestion for theis a of fact whose decision isand this

by the court.not correctible
certiorari, purposebrought reviewingfor the ofpetition a of theA for writ

contest, presents questionin an election noaldermenof a board ofaction
appears plaintiffit that thethe court when hasconsideration offor the

byupon opportunityany a denial the board ofexpressly claim basedwaived
it.a full trial beforefor

Petition, Thefor a writ of certiorari. thatplaintiff alleged
5,candidates for alderman from Wardwerehe and one Barry

November, was,Manchester, and thein 1906. wasBarry plaintiff
of After the hadnot, nominee their moderatorparty.the regular
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counted the ballots he declared that had votes,received 558Barry
votes,that the had 464received andplaintiff that wasBarry

alderman,elected and the clerk anissued election incertificate
accordance with that December,declaration. In the plaintiff pro-

ballots,cured an of the whichinspection showed that he had
votes,received 487 and that name wasnotwithstanding Barry’s

not erased from 517 ballots marked with a incross the circle over
the column in which his name on ofappeared, thesethirty-six

there was a inballots cross the square theopposite plaintiff’s
name. The contested aplaintiff Barry’s to seat inright the board

aldermen; board,of and but themayor been advised thathaving
lawthe the inballotsrequired thirty-six to bedispute counted for

refused to him.hear TheBarry, defendants’ demurrer was sus-
tained, and the plaintiff excepted. Transferred from the May
term, 1907, Peaslee,of the court J.superior by

Broderick,James A. for the plaintiff.

Burnham, Brown,A. andWagnerGeorge Warren,Jones for
the defendants.

“Parsons, J. Each branchC. the shallcity be[of councils]
final of the election andthe members,ofjudge qualification its
ifand election is contested shall haveany the same topowers

ascertain the facts as the convention incity have to theregard
“S., 48,P. c.election of s. 11. Inmayor.” case the ofelection

contested,is the incouncilsmayor city convention shall have
andto send forpower persons papers, intomay inquire the cor-

returns,rectness of the and shall hear and receive evidence as to
fraud or inmisconduct relation toany S.,the election.” 47,P. c.

Ins. 3. the determination of an contest,election each branch of
councils, convention,the as well as thecity city acts in a judicial
and the conclusions reached are finalcapacity, as to ofmatters

andfact cannot be otherwise into.inquired The superintending
of the court is limited to the correction ofpower errors of law

record,the or toapparent upon the to act ifrequiring body they
to a Martin,refuse entertain contest. Cate v. 135;70 N. H.

610;Martin,Cate v. 69 N. H. Exeter,v. 336;69 N. H.Pittsfield
Sands, 54;v. 68 N. H.Attorney-General Goodrich,v.Gregg 67

N. H. 543. “The form of the process forrequired the exercise
‘of this is not material. . . .power On a sufficient petition,

the is whether there is an errorquestion correctible theby super­
and not whether ...intending power, it is correctible on

error, ceHiorari,writ of writ of false judgment, mandamus, audita



Mayor 447and Aldermen.v.N. SheehanH.]

” Furnald, 153,v. 71 N. H.Manchesteror prohibition.’querela,
162, 172,Watson, N. H. 178.157; 64v.Boody

of aldermen the plaintiffto the board allegedIn his petition
infor the term fromthat officeat election to disputethat the

more votes thanhe received otherany5 in ManchesterWard
fraudulent count and declaration onea false andthat byperson;
and a certificate of election issued toelectedwas declaredBarry

a contest as to the election andhim. These presentedallegations
the and determineof the board to hear partiesit themade duty
the anThe board plaintiff opportunitythe controversy. granted

counsel, and at the conclusion of the state-his claimsto bypresent
counsel,contentions, made without into thement his by goingof

to withdraw.” Ifthe “leave anyuponevidence gave plaintiff
under the state-the question, producibleevidence competent upon

counsel, foundit could have been that Shee-of thement plaintiff’s
office,to the the shouldand was entitled plaintiffhan not Barry

board;to the evidence before thehad an layhave opportunity
error,therefusal the board to hear evidence would beand the of

as in the nature of anthecorreetible petition application(treating
an the aldermen to withorder proceedfor by directing'mandamus')

orthe was electedthe The issue whether plaintiff Barryhearing.
decision, evidence,the of thedetermined by upon competentis

votes,number ofwho received the or forlarger legalquestion
whom the number of votes intended.were legal Attorney­larger

Colburn, N. is av. 62 H. 70. This of fact forquestion-Greneral
tribunal,decision of the whose decision is not cor­the statutory

of the court.tibie thebyree superintending power
counselThe evidence the consisted ofplaintiff’ssuggested by

and the facts andthe moderator’s count and declaration appearing
v.inferred from the ballots. 63to be Attorney-General Megin,

; 788; 418;Lim. 15 2N. H. 378­ Cool. Con. Cyc.ed.) Wig.(6th
1351;Ev., s. 10 Am. & Enc. Law 827. theEng. Conceding

inclaim as to the ballots the evidenceplaintiff’s thirty-six dispute,
todeclaration thatis show wastendingconflicting Barry—the

elected, and was. Thethe ballots that Sheehan only remedy,
therefore, to which the can be entitled in any view of theplaintiff

a tolaw is direction to the board of aldermen with theproceed
in the court theBut waivedplaintiffhearing. superior expressly

claim a denial the board ofbased for aany upon by opportunity
in the offull trial before it. As the court exercise its superin­

fact,cannot the the of the courttending power try ruling superior
waiver, didthis that it not that there was error whichupon appear

review,the court can must be sustained. The case therefore is at
toan end unless the obtains leave withdraw his waiver.plaintiff

The relates to the evidential force of bal-controversy thirty-six
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inmarked a cross the circlelots over tbe column in whichby party
andname also a incross the at theBarry’s appears by square right

name, inof whichSheehan’s another column. It is con-appears
1897, 78,oftended that the the statute c. s.provision 17)(Laws

—“ erased,unless cancelled or all innames the columnsparty
counted,under the circle marked the voter shall be toby the

exclusion of all others ”—is unconstitutional anas unreasonable
of the of and as anright suffrage,regulation attempted legislative

the ofdecision of evidence—aweight purely judicial question.
inThe manner which Sheehan could beonly harmed theby

of this would ifbealleged uneonstitutionality provision the
board, found on evidence that thesehaving competent ballots were

Sheehan,votes forintended as or were not intended to be votes
countedfor nevertheless them for and found that itBarry, Barry

to so themwas count to elect him.necessary Neither of these
facts is It does not whatalleged. appear aider-upon ground the

hearmen refused to the contest. The thereforepetition does not
inof law actionshow error the to be reviewed.sought

amendment,As these be obviatedobjections the con-might by
considered;stitutional question the has beenby plaintiffargued

but it cannot be indecided this action because the justices sitting
in the case are divided in thereon.equally opinion As the matter
stands, an amendment will is,not avail The orderanything.

overruled.Exception

Peaslee, J.,.did not sit: the others concurred.

)Merrimack,
3,March 1908.

v.Bickford Bickford.

18, 175,chapter Statutes,Under powersection Public the court has to revise
modify custodyand an order as to and maintenance aof made inchild»

agreement partiesaccordance an proceeding nullitywith of the to a for of
marriage.

The amere fact that entered into a marriage duringwoman void contract of
conclusively provethe lifetime of her lawful husband does not that she is

party,”guilty 13,meaning 175,“the chapterwithin the of section Public
Statutes.

annullinga marriageWhere decree has been made a providingand for the
custody child, attempt questionand maintenance aof an validityto its


