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ale v.Good­ York.

negligence against employer,anIn an action of certain evidence deemed
finding injuries complaineda that the of fromsufficient to warrant resulted

knowledge,had fullrisk of which the defendant butan abnormal which
care,plaintiff, appreciate.in the exercise ofwas due did notthe who

Case, Trial andfor verdict for theby jury plain-negligence.
term, 1907,from theTransferred of the courtApriltiff. superior

Chamberlin,J., on the defendant’s to the denial of aexceptionby
a inthe direction of verdict hisfor favor.motion

theThe evidence tended to facts: Theprove following plaintiff
old at the time of his andsixteen was not soyearswas injury,

as the of thatof He wasordinary boycomprehension age.quick
run into a machine the defendant’s box fac-matchingemployed

on and waswork on theSaturday,tory, began injured following
he had noOn trouble with the machine.Saturday OnMonday.

ancollected about on the andmachineopen gearMonday shavings
Thewith its first timeinterfered collected theoperation. they

and toldbrushed them the to themawaydefendant plaintiff keep
cleared, he did not call the attention tobut the nor didboy’s gear,

the or himhim how to remove warn of thehe tell shavings danger
indrawn into the casearm his shirt sleeveof his camebeing gear

it while werein with the brushed Acontact shavings being away.
collected, and thelittle later the brushedshavings again plaintiff

with his hand. An hour laterthem interferedtheyaway again
Thethe of the machine. towith operation plaintiff attempted

in the same when his shirt inthem sleeve theway,remove caught
it,drew his arm into thus theand causing injuries complainedgear

attention,atwork the machine absorbed hisof. The plaintiff’s
with it he could not see Whenand when he was theengaged gear.

thethe was visible.he was brushing away shavings gear plainly
the machine for two weeks about aHe worked on same year prior

and at that time the was enclosed.to his injury, gear

Beckford,and Frank M. for theJohn M. Meserve plaintiff.

Tilton,and Shannon for the defendant.B. FellowsWilliam

Young, J. The defendant the cannot recoversays plaintiff (1)
the risk of his and because he washe assumed injurybecause (2)

of contributory negligence.guilty



455dale v. York.N. GooH.]

thoseincident to1. assume tbe risk of tbeServants dangers
in toconditions of their master’s instrumentalities only respect

S., 2, 3.1 M. & ss. It willLabattwhich he owes them no duty.
therefore, the law anyto determine whether imposedbe necessary,

defendant, in to decidein to the ordertherespect gear uponduty
The toof testthe risk hiswhether the assumed injury.plaintiff

the orthat is to whether plaintiffdecide question inquire (2)(1)
armrisk of the beingthe defendant the plaintiff’sappreciated
into contactif his shirt sleeve comedrawn into the happenedgear

ait, man would use suchwith and whether the ordinary(3)
it.if such a to operateon a machine he employedsuch boygear

was,ante, and the400. If the defendantBennett v. Company,
risk,not, and it wasin for not thatwas faultplaintiff appreciating

one, use ordinaryan it was the defendant’s todutyabnormal
v.it. Boyceto the to avoid injured bycare enable plaintiff being

Johnson, N. H.72 41.
theit can foundnot but that beThe defendant does question

it, con­he but herisk was an abnormal one and that appreciated
it; thesothat it must held the alsotends be plaintiff appreciated

found,it can but whetherfor the court is not whether bequestion
armheld, of hisit the riskmust be that the plaintiff appreciated

to considerdrawn into It will not be necessarythebeing gear.
uncovered; if isfor thatknew waswhether the the gearplaintiff

theconceded, henot follow thatit does necessarily appreciated
that is torisk of his The test to decide question inquire,injury.

henot he to but whether appre­whether knew the begear open,
inthe of his arm it. Disaletsv.ciated risk Company,being caught

ante, 140.
thansaid a of law that a noboyIt cannot be as matter older

of orthe with no more the situation capacityknowledgeplaintiff,
had, wouldthan he is shown to haveto itsappreciate dangers

if hisintothe he ran of arm drawn therealize risk his gearbeing
it, merein from theto come contact withshirt sleeve happened

uncovered, if mana familiarfact that he knew the to be evengear
67it.with would realized Demars v.such have Company,gears

404, is which toN. 406. There no other evidence tends proveH.
thatof The factthat the the risk hisplaintiff appreciated injury.

nohastwo at timehe worked on the machine for weeks another
for which hesuch at that time the ofdanger complainstendency,

held, therefore,It thedid not exist. cannot be that plaintiff
risk of hisassumed the injury.

con-that of2. can it be held the wasplaintiffNeither guilty
beThe that it mustdefendant’s contentiontributory negligence.

the knewso is based on the that the gearheld proposition plaintiff
factif he thatto But it were conceded that knewbe uncovered.
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and risk it,the incident to near itfully appreciated couldworking
not be said from those facts alone that he was of contribu-guilty

is what the istory mannegligence. Negligence doing ordinary
not accustomed to do—not what is in thehe habit of anddoing;

others,that menthe of work formajority and that there aregreat
known incident to areevery both matters ofdangers employment,

words,common In other it is true that ser-knowledge. although
vants who are the condition of their masters’by instrumen-injured

cannottalities recover when it knew of andappears they appre-
ciated the whichrisks their reasontheproduced injuries, they
cannot recover is not because the offact their theofappreciation

fault,risks establishes their but because of the doctrineconclusively
Co.,of assumed Carr H.risk. v. Electric 70 N. 308.

itUnless can be as asaid matter of law that the ofdanger
drawn into the was thatso no manbeing gear apparent prudent

hands,would have to brush withthe hisawayundertaken shavings
the cannot to be ofbe heldplaintiff contributoryguilty negligence;
and it is obvious that it cannot be said that the manordinary

act,would not have such an if he had no more knowl-attempted
of the situation and no more toedge itscapacity comprehend

dangers plaintiff Boyce Johnson,than is to had.the shown have v.
72 N. H. 41.

overruled.Exception

All concurred.

)Hillsborough,
3,March 1908.

v. a.Rollins Connor &

contest, cityanIn the of adetermination election the common council of acts
judicial capacity; body partyin a a of aand member the who is to the

proceeding disqualified participatingis from in ofa decision the contro-
versy. .

judicial disqualified partici-ifThe of a tribunal is aaction voidable member
therein,pates although may dependent uponthe result not hishave been

vote.

certiorari,Petition for to the common council Nashua. Atof
term, 1907, court,the of the the defendants’September superior

Peaslee, J.,demurrer was overruled toby subject exception.
The contains the theAt biennialfollowingpetition allegations:

1906,inelection the and Peter Bruen were candidatesplaintiff


