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Whitney.v.Martin

upon process inprivileged whileis from summons civilA non-resident
state,inat of a the courts of thisa the trial causeattendance as witness

subject properofbegun forand is to abatement wantan action thus
service.

againstacquire jurisdiction aanThe this does not of actioncourt of state
trustee,process nponby whenof a residentdefendant servicenon-resident

unliquidatedagainst demandthe trustee is anthe defendant’s sole claim
copartnership asubsisting he isdamages in of a offor favor which

member.

Assumpsit, recover a claim for servicesto and.personal
term, 1907, ofthe OctoberTransferred from theexpenses.

Pike, J., an ofstatement facts.courtsuperior by upon agreed
25, 1907, andis dated June contains theThe writ following

to attach the“We also command you money, goods,command:
defendant, inchattels, the handsand credits of said the ofright,

Railroad, funds& and the duethe Boston Maine Whit-especially
& a which a ofreason of fire burned lot lum-Martin Co.ney, by

2, 1906, at Concord,business saidber a bodyMay corporate doing
dollars, and summonto the of hundred said trus-value eighteen

tee,” 26, 1907,made trustee June andetc. Service was theupon
10, 1907.the defendant Julyupon

Ashburnham, Massachusetts,is a resident of andThe defendant
He,inis so writ. with the andset the oneplaintiffup together

firm nameare under the of Martincopartners Whitney,Clough,
Co.,& a amount of whichand were the owners of lumberlarge

fire fromclaimed was occasioned athey destroyed by sparksby
Railroad, 2,&of the Boston M.aine on 1906.locomotive May

1907, Martin,26,Prior railroad into June the tendered to behalf
firm, $6,000 theof the over on account of destruction ofalleged

not thethe lumber. The trustee was indebted to defendant indi-
or ofand did chattels thenot defend-possess any goodsvidually

writ, nor hasant at time of the of the it sincethe service pos-
sessed such.

At date writ and at time of servicethe of this the theupon
defendant, unsettled,of Martin &the affairs Co. wereWhitney,

inbut an the was then abetween parties process uponaccounting
inin in whichbill Merrimack county, Whitneyequity pending

defendants,were andwas and Martin andplaintiff Clough by
an hadorder of the court auditor been to state theappointed
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account. No has been made. intoreport yet came NewWhitney
9, for the ofJuly a trialHampshire before thepurpose attending

auditor the While anupon accounting. statement wasopening
auditor,made before the inthe writ thisbeing action was served

inwho was courtWhitney, the roomupon theattending hearing.
other hasNo service ever made him.been testi-upon Whitney

fied in his own term,behalf before the Atauditor. the October
in returnable,to which the writ this action ivas &Albin Sawyer”“ for the defendant andappeared specially moved dismiss.to

The whether this motion should bequestion is reserved.granted

Howe,Martin for the plaintiff.

Albin for the defendant.Sawyer,

Bingham, J. The tomotion dismiss the action should be
The ofservice the writ thegranted. defendant wasupon illegal,

and the ease does not disclose facts that a valid attach-showing
ment was made. When the writ was served the defendantupon

state,he was not a resident of butthis was here a hear-attending
in an in whiching he was asequity interestedproceeding party

and witness. Non-resident witnesses and non-resident asparties
witnesses are from arrest or summons civilprivileged upon process

to,inwhile attendance or from theupon, trial ofgoing returning
a state,cause in the of andcourts this an action thus isbegun

to for ofabatement wantsubject service. Hubbard v.proper
Sanborn, 468;2 Buck,N. 670; Ela,H. State 62 H.v. N. Ela v.

313,312,68 H. cited; Farwell,N. and cases there Dickinson v.
213;71 H. 694; Marco,N. In re Vt.53 Parker v. 136Healey,

585;N. 590;Y. Larned v. 12 Ev.,Fed. 1 Gr.Griffin, Rep.
316, 317;ss. 22 & Enc.Am. Law 163­-­ 166.Eng. ed.)(1st

the service of the trustee the court didBy process upon not
action,of the because noacquire jurisdiction chat-money, goods,

tels, inor credits of the defendant were the hands orrights, pos-
“session of the trustee. The case states that the trustee was not

indebted to the defendant didand notindividually possess any
or chattels the atof defendant the time of the ofgoods service the

writ, nor ithas since such.” The claim the rail-possessed against
defendant,for theroad lumber does not to the butburning belong

defendant,to a of thewhich the andcopartnership plaintiff,
members,another are and Ifis the claim wereunliquidated.

interest,it would still be what if theliquidated problematical any,
;in firmdefendant have it as an asset of the for an account-'might

had, firm,the has not ifof affairs been and the itpartnershiping
be,could has not made a to thisbeenproperly party proceeding.
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the trusteein trustee process proceedsBut the plaintiff against
title, inand thethe defendant’s andof rightthe strengthupon

couldwhat the defendantof fraud can recover onlyabsence
127, 139;Railroad, H.44 N.Richards v.trustee.theagainst
Chick,231, 232;Bellows, 229,N. Tucker v. 67H.Forist v. 59

Records, 396,390, The77, 69 N. H. 397.79; v.N. H. Corning
foraction the railroadmaintain annot againstdefendant could

so,lumber; isno reasonthe and thisthe destruction of being
theto to continuethe plaintiff’s requestfor accedingapparent

for to the defendant.action notice

Action dismissed.

All concurred.

)Hillsborough,
5,May 1908.

Carter,Ex'rs, Treas.a., v. StateGardiner &

a.corporation, part of the estate offormin a whichShares of stock domestic
decedent, jurisdiction ofproperty thistheconstitute withinnon-resident

imposed by chapter 40,state, subject 1906.the Lawsand are to tax
corpora-in aconsists of sharesthe of non-resident decedentWhore estate a

states, having oxxly singlea issue ofin butand othertion chartered this
stock, is to beunder of this statethe tax collectible the lawinheritance

partproportional of shares ascomputed upon of the market thesuch value
propertycompany’s bears to-and here situateof the franchisesthe value

property.its andthe of all franchisesvalue
petition for licenseforeign maintain aA administrator cannotexecutor or

28,situate, chapterpersonalty under sectionto heresell the decedent’s
Statutes, jurisdiction189, any part isif thisof the estate withinPublic

40,chapterimposed bysubject to the tax Laws 1905.

Appeal. term,,theProbate Transferred from September
Peaslee,1907, of court J.the superior by

Brandéis, Massachu-Roster and Dunbar NutterMitchell (of
for the plaintiffs.setts),

Matthews,Eastman, S.andEdwin Gf. Josephattorney-general,
for the defendant.

Bingham, executors,J. the under an appoint-The areplaintiffs
Massachusetts, ofment from the of of the estatecourtprobate


